
Association Annual Disclosure pursuant to §38-33.3-209.4(2), C.R.S. 

Confluence at Two Rivers Community Association, Inc. 

Designated Agent: 
Marchetti & Weaver, LLC 
28 Second St, Suite 213, Edwards CO  81632 
970-926-6060
Magdalena Gembal, magdalena@mwcpaa.com; (970) 926-6060 ext 107

Declaration recorded in Eagle County on November 10, 2025, 292094 

1) Fiscal Year Commences: January 1, 2026

2) Current Year Budget for: 2026

3) List of current Regular and Special Assessments, by unit type (may be included with budget)

4) Prior Year Annual Financial Statements, including Reserve Funds, if applicable

5) Most Recent audit or financial review – Confluence at Two Rivers Comm. Assoc. did not have an
audit or financial review in 2025.

6) Association Insurance Policies: see attached Summary of Policies Attached

7) Association Governing Documents (Article of Inc., Bylaws, Declaration, Rules & Regulations)

8) Association Responsible Governance Policies under 38-33.3-209.5
i. Adoption and Amendment Procedure

ii. Collections of unpaid assessments
iii. Conduct of meeting
iv. Conflict of Interest Policy
v. Enforcement of covenants and rules

vi. Dispute Resolution Policy and Procedure
vii. Investment of reserve funds

viii. Personal Identifying Information, Data Security and Breach Notification Policy
ix. Records Inspection Policy and Procedure
x. Registration of Phone Number and Email Address

xi. Request for Access to Association Record
xii. Reserve study requirements

9) Prior Year Minutes of Executive Board and Member meetings

mailto:magdalena@mwcpaa.com


Association Annual Disclosure pursuant to §38-33.3-209.4(2), C.R.S. 

Confluence at Two Rivers Community Association 
28 2nd St, unit 213, Edwards CO 81632 
 
 
 
Current Regular and Special Assessments, Fees and Charges:  
 
 

1) Assessment: 
Unit Type Annual Assessment Count  Total Assessed 
 
Lot/Residence $1,765 46 projected $47,390 projected 

 Period covering: 1/1 – 12/31 
 

2) Working Capital $294.11, Special Assessments: $0 
 

3) Title Statement preparation fee: $210 
  

4) Record Change Fee: $0 
 

5) Document Access Fee: $0 -available at website www.confluence-ca.com 
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C D E F G

Operating Fund

ASSETS 12/31/25
Current Assets:
Bank Account- Operating 9,660
Bank Account- Reserve 0

Total Cash in Bank 9,660

Accounts Receivable 2,875
Other Receivables 0
Allowance for Doubtful Accounts 0
Prepaids 1,508
Due From (To) Reserve Fund (89)

  TOTAL ASSETS 13,955

LIABILITIES & FUND EQUITY
Liabilities:
Accounts Payable 8,194
Deferred Revenue 4,412

Total Liabilities 12,606

Fund Equity
Working Capital Reserve 2,828
Fund Balance (1,479)

  Total Fund Equity 1,349

  Total Liabilities & Fund Equity 13,955
No assurance is provided on these financial statements; 
substantially all disclosures required by GAAP omitted.
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C D E F G H I J K L M
CONFLUENCE AT TWO RIVERS COMMUNITY ASSOCIATION
STATEMENT OF REVENUES, EXPENDITURES AND CHANGED IN FUND BALANCE
BUDGET, ACTUAL AND FORECAST FOR THE PERIODS INDICATED Printed: 03/18/26

Operating Fund Cal Yr 12 Mo 12 Mo Cal Yr
2025 Variance Cal Yr Ended Ended Variance 2027

Approved Favorable 2025 12/31/25 12/31/25 Favorable Prelim
Budget (Unfavor) Forecast Actual Budget (Unfavor) Budget

1st Half 2nd Half Total

Properties 8 -                8 30 46 46 46

Operating Assessments per Property Per Month 128.72$     128.72$     133.87$     133.87$     133.87$     139.22$     
Replacement Assessments per Property Per Month 12.68$       12.68$       13.19$       13.19$       13.19$       13.71$       

0%
Revenues
Operating Assessments 1,287 1,287 797 1,287 (490) 14,726 32,664 47,390 76,851
Reserve Assessments 127 127 89 127 (38) 1,662 3,218 4,879 7,571
Declarant Deficit Assessment 5,000 -                5,000 5,000 5,000 0 2,500 2,500 5,000 0
Late Fees and Other Income 0 -                0 0 0 0 0 0 0 844
Interest Income 0 -                0 0 0 0 0 0 0 0
Title Prep Fees 1,600 -                1,600 2,000 1,600 400 4,620 3,360 7,980 441
Total Revenues 8,014 0 8,014 7,886 8,014 (128) 23,507 41,742 65,249 85,707

General and Admin Expenditures
Community Assn Mgmt/Accounting/Admin 6,300 -                6,300 7,915 6,300 (1,615) 12,600 12,600 25,200 26,208
Covenant Enforcement (Incl in MD Cost Reimb) -                0 0 0 0 0 0 0 0
Legal 0 -                0 0 0 0 0 500 500 500
Monthly Assessment Billings 0 -                0 0 0 0 117 342 459 828
Insurance 138 -                138 137 138 0 825 1,075 1,900 1,995
Office Expenses and Misc. 50 -                50 63 50 (13) 250 500 750 788
Website 0 -                0 0 0 0 0 500 500 500
Metro District Cost Reimbursement 0 -                0 0 0 0 0 8,689 8,689 9,124
Contingency 0 -                0 0 0 0 0 0 0 0

Total General & Admin Expenditures 6,488 0 6,488 8,115 6,488 (1,628) 13,792 24,206 37,998 39,942
BELOW ACCOUNTS FOR FULL BUILD O

Operating Expenditures
Landscaping & Irrigation 0 -                0 0 0 0 1,333 3,467 4,800 4,992
Weeding & Fertilization Program 0 -                0 0 0 0 813 813 1,625 2,197
Pest Control 0 0 0 0 0 0 0 0 0
Snow Removal 945 945 945 945 0 3,780 1,075 4,855 6,388
Repairs and Maintenance 0 -                0 0 0 0 1,000 1,000 2,000 2,000
Road/Parking Maintenance Expense 0 0 0 0 0 0 0 0 0
Trash 290 290 216 290 75 3,481 4,526 8,007 9,051
Water - Irrigation 0 0 0 0 452 452 903 1,221
Electricity - Irrigation 0 0 0 0 0 180 180 360 487
Community Picnic/Events 0 -                0 0 0 0 0 500 500 500
Contingency 0 -                0 0 0 0 1,104 1,201 2,305 2,397

Total Operating Expenses 1,235 0 1,235 1,161 1,235 75 12,143 13,212 25,355 29,233

Total Expenditures 7,723 0 7,723 9,276 7,723 (1,553) 25,935 37,419 63,353 69,176

Revenue Over (Under ) Expenditures 291 0 291 (1,390) 291 (1,682) (2,427) 4,323 1,895 16,531

Beginning Fund Balance 0 0 0 0 0 0 165 (3,924) 165 (2,819)
Cap Reserve (xfer) (127) 0 (127) (89) (127) 38 (1,662) (3,218) (4,879) (7,571)

Ending Fund Balance 165 0 165 (1,479) 165 (1,643) (3,924) (2,819) (2,819) 6,142
No assurance is provided on these financial statements; 
substantially all disclosures required by GAAP omitted.

=  =  =  

Cal Yr
2026

Approved
Budget
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 To Report a Loss
• Dial toll-free #1 (844)777-8323 or visit our
• Website: https://my.rpsins.com/claimsfnol
• Contact Insurer directly (see policy section)

THIS CONTRACT IS DELIVERED AS ATHIS CONTRACT IS DELIVERED AS ATHIS CONTRACT IS DELIVERED AS ATHIS CONTRACT IS DELIVERED AS A
SURPLUS LINE COVERAGE UNDER THESURPLUS LINE COVERAGE UNDER THESURPLUS LINE COVERAGE UNDER THESURPLUS LINE COVERAGE UNDER THE
'NONADMITTED INSURANCE ACT'.  THE'NONADMITTED INSURANCE ACT'.  THE'NONADMITTED INSURANCE ACT'.  THE'NONADMITTED INSURANCE ACT'.  THE
INSURER ISSUING THIS CONTRACT IS NOTINSURER ISSUING THIS CONTRACT IS NOTINSURER ISSUING THIS CONTRACT IS NOTINSURER ISSUING THIS CONTRACT IS NOT
LICENSED IN COLORADO BUT IS ANLICENSED IN COLORADO BUT IS ANLICENSED IN COLORADO BUT IS ANLICENSED IN COLORADO BUT IS AN
ELIGIBLE NONADMITTED INSURER.  THEREELIGIBLE NONADMITTED INSURER.  THEREELIGIBLE NONADMITTED INSURER.  THEREELIGIBLE NONADMITTED INSURER.  THERE
IS NO PROTECTION UNDER THEIS NO PROTECTION UNDER THEIS NO PROTECTION UNDER THEIS NO PROTECTION UNDER THE
PROVISIONS OF THE 'COLORADOPROVISIONS OF THE 'COLORADOPROVISIONS OF THE 'COLORADOPROVISIONS OF THE 'COLORADO
INSURANCE GUARANTY ASSOCIATION ACT'.INSURANCE GUARANTY ASSOCIATION ACT'.INSURANCE GUARANTY ASSOCIATION ACT'.INSURANCE GUARANTY ASSOCIATION ACT'.

   JOHN TERRILL   JOHN TERRILL   JOHN TERRILL   JOHN TERRILL
________________________________________________________________________________________________________________________
Surplus Lines Licensed ProducerSurplus Lines Licensed ProducerSurplus Lines Licensed ProducerSurplus Lines Licensed Producer
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�; ;? ;"6&�c.dM�ĉd�! �cOd�;h!<#�!)): &�h#9! #�
#8"=!̀8#($'�7: %(?�#8"=!̀8#($�! �;9$# �#8g
"=!̀8#($�!9�$6;$�"# &!(e�

�c�d�j6#$6# �$6#�%(&: #7�8;̀�h#�=%;h=#�;&�;(�#8g
"=!̀# �! �%(�;(̀�!$6# �);";)%$̀e�;(7��

�ckd�5!�;(̀�!h=%?;$%!(�$!�&6; #�7;8;?#&�>%$6�! �
 #";̀�&!8#!(#�#=&#�>6!�8:&$�";̀�7;8;?#&�
h#);:&#�!9�$6#�%(b: ̀*�

���56#�9!==!>%(?�#L)=:&%!(�%&�;77#7�$!��; ;? ;"6���M
�NOPQRS1TR�!9��#)$%!(���U��1V0W./0���U��0W3
R1T.P��TX��XV0W\SRST/��TZQWY��S.̂SPS\Y_

56%&�%(&: ;()#�7!#&�(!$�;""=̀�$!@��

a�# &!(;=�;(7�;7<# $%&%(?�%(b: ̀a�$!@��

�c�d�E�"# &!(�; %&%(?�!:$�!9�;(̀@��

c.d�D#9:&;=�$!�#8"=!̀�$6;$�"# &!(e��
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[WS\KWUY-]Î IXK-,RI_RORUY����WK\OINKJ�a�����������#���D�
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Ĥ-9��������������� ���������� �
����������������c����

NH-7����
��������������������������� ������������������������ ������������ �
���������� ��
�������� ����
��� �
����������� ����������� �����������������c�

����f���������������f ����
�����������������j�����������������j�����������e�����j��f���������������f!�

kH-9�
����������� ��������������������������
����������E�

MH-
������������� ���������������������������������f�
�������������f��������f���������������fc����

Ĥ-
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Distinguished Programs Insurance Brokerage, LLC 
CA License # 0D06551 

1180 Ave. of the Americas, 16th Floor, New York, NY 10036 
www.distinguished.com 

 

COMMUNITY ASSOCIATION DIRECTORS & OFFICERS  

CLAIM REPORTING INSTRUCTIONS 
 

 

HOW TO REPORT A CLAIM 

Report all claims, in writing, directly to Berkley Program Specialists at the following e-mail 
address – claims59@berkley-ps.com.  Claims may also be reported by telephone: 

 Berkley Program Specialist 
 Claims Department 
 Phone: (888) 417-9882 
 Email: claims59@berkley-ps.com 

 

Include a complete notice of loss (ACORD Notice of Loss form or equivalent) that provides the 
following information: 

1. Insured Name 
2. Policy Number 
3. Date of Loss 
4. Location Address 
5. Claimant’s Name  
6. Description of the Loss 

In addition,  

 Attach a copy of the Policy to the email. 
 Attach all other pertinent documents and/or photos 

 
You will receive an acknowledgement of the claim from Berkley Program Specialists within 72 
hours of receipt. 
 
 
If you receive legal correspondence or documents regarding an action against you, 
immediate notification to the carrier is required.  The carrier will review for coverage prior 
to accepting the defense of any litigation.  As a result, you may be asked by the carrier to 
engage personal counsel to protect your interests until such time as coverage is accepted. 

Claims reported by e-mail will receive a brief acknowledgement via e-mail within 2 working 
days.  Coverage decisions will be issued as quickly as possible, and a Reservation of 
Rights will be issued if Berkley Program Specialists requires additional time to determine 
coverage. 



Cyber Claim and Incident Reporting

Any Cyber incident which may trigger coverage under this policy should be 
reported immediately to the Claims Department using the following information 
below:

Starnet Hotline Email address: starnet_claims@moxfive.com

Starnet Hotline Phone Number: 1-833-762-1833 

mailto:starnet_claims@moxfive.com


A Berkley Company
Domicile Office: 11201 Douglas Avenue, Urbandale, IA  50322
Main Administrative Office: 475 Steamboat Road, Greenwich, CT 06830
Underwriting Office: 1250 Diehl Road, Suite 200, Naperville, IL 60563 Telephone: (866) 893-3922
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PREFERRED PLUS DIRECTORS & OFFICERS POLICY
DECLARATIONS PAGE

Policy Number: QDO0016709-00               Policy Form Number: BPS DO 76 00 (06 
23)

Item 1. Name of Organization:
 Confluence at Two Rivers Community Association Inc. 

Mailing Address:  
28 2nd St #213

City, State, Zip Code: 
Edwards, CO 81632

Item 2. Policy Period: From       To  
12/4/2025
(Month, Day, Year)

12/4/2026
 (Month, Day, Year)

(Both dates at 12:01 a.m. Standard Time at the address of the Organization as stated in Item 1.)

Item 3. (a) Limit of Liability for each Policy Year: $1,000,000

       (b) FLSA Defense Sublimit of Liability: $150,000 — This limit is part of and not in addition to 
the Limit of Liability provided for in 3(a).

Item 4. Retentions:
Insuring Agreement A: $0 Each Claim
Insuring Agreement B and/or C:  $2,500 Each Claim

Item 5. Premium:
$687.00

Annual Taxes/Surcharges:
$0.00                     

Annual Fees:
$0.00

Item 6. Endorsements Attached: 

See Schedule of Forms and Endorsements

Item 7. Notices: All notices required to be given to the Insurer under this policy shall be addressed to:
Berkley Program Specialists,  
1250 E Diehl Rd #200,
Naperville, IL 60563

Item 8. Prior & Pending Litigation Date: 
12/4/2025

These Declarations along with the completed and signed Application and Preferred Plus Directors & Officers Policy 
shall constitute the contract between the Insureds and the Insurer.

THIS IS A CLAIMS MADE POLICY. READ IT CAREFULLY.



A Berkley Company
Domicile Office: 11201 Douglas Avenue, Urbandale, IA  50322
Main Administrative Office: 475 Steamboat Road, Greenwich, CT 06830
Underwriting Office: 1250 Diehl Road, Suite 200, Naperville, IL 60563 Telephone: (866) 893-3922
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SCHEDULE OF FORMS AND ENDORSEMENTS

Reporting Claims

Reporting Cyber Claims

BPS DO 76 00 (06 23)

BPS DO 76 03 (06 23)

BPS DO 76 01 (06 23)

BPS DO 76 02 (06 23)

BPS DO 76 05 (06 23)

BPD DO 76 27 (06 23)

BPS DO 78 00 PN (06 23)

BPS DO 78 01 PN (06 23)

BPS DO 77 00 CO (06 23)

BPS DO 77 01 CO (06 23)

BPS DO 76 22 (06 23)

Directors & Officers Claim Reporting Instructions

Cyber Claim and Incident Reporting

Preferred Plus Directors & Officers Policy Declarations Page

Schedule of Forms and Endorsements

Preferred Plus Directors & Officers Policy Table of Contents

Preferred Plus Directors & Officers Policy

Absence of Replacement Coverage

Cap on Losses from Certified Acts of Terrorism

Policyholder Notice - U.S. Treasury Department's OFAC Advisory Notice

Policyholder Disclosure Notice of Terrorism Insurance Coverage

Colorado Amendatory Endorsement

Colorado Disclosure Form - Claims Made Policy

Commercial Cyber Data Breach Coverage
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PREFERRED PLUS 
DIRECTORS & OFFICERS POLICY

NOTICE: THIS IS A CLAIMS-MADE POLICY. THIS POLICY COVERS ONLY CLAIMS FIRST MADE 
AGAINST INSUREDS DURING THE POLICY PERIOD OR THE AUTOMATIC DISCOVERY PERIOD, OR 
THE PURCHASED DISCOVERY PERIOD, IF APPLICABLE, AND REPORTED IN WRITING TO THE 
INSURER AS SOON AS PRACTICABLE BUT IN NO EVENT LATER THAN 90 DAYS AFTER THE END OF 
THE POLICY PERIOD. PLEASE READ THE POLICY CAREFULLY AND DISCUSS THE COVERAGE WITH 
YOUR INSURANCE AGENT OR BROKER. 

In consideration of the payment of the premium and in reliance upon all statements made and information 
furnished to the company shown in the Declarations (a stock insurance company, hereinafter called the 
Insurer), including the statements made in the Application and subject to all terms, conditions and limitations 
of this Policy, the Insured and Insurer agree:

Section I. Insuring Agreements

A. If during the Policy Period or the Discovery Period any Claim to which this Policy applies is first 
made against any Insured Persons for a Wrongful Act, the Insurer shall pay on behalf of the 
Insured Persons, Loss and Costs of Defense resulting from such Claim, except for any Loss and 
Costs of Defense which the Organization or any Subsidiary actually pays as indemnification.

B. If during the Policy Period or the Discovery Period any Claim to which this Policy applies is first 
made against any Insured Persons for a Wrongful Act, the Insurer shall pay on behalf of the 
Organization or any Subsidiary, Loss and Costs of Defense resulting from such Claim, but only to 
the extent the Organization or any Subsidiary is required or permitted by law to indemnify the 
Insured Persons.

C. If during the Policy Period or the Discovery Period any Claim to which this Policy applies is first 
made against the Organization, any Subsidiary, or the Property Manager for a Wrongful Act, the 
Insurer shall pay on behalf of the Organization, any Subsidiary, or the Property Manager, Loss and 
Costs of Defense resulting from such Claim.

The Insurer has the right and duty to defend any Claim to which this insurance applies, even if the 
allegations of such Claim are groundless, false or fraudulent.  

Section II. Discovery Period

A. If this Policy is not renewed or is cancelled by the Insurer, for any reason other than non-payment of 
premium, then without the requirement of any additional premium, the Organization shall receive an 
automatic ninety (90) day extension of the coverage granted by this Policy with respect to any Claim 
first made against any Insured during this extended coverage, but only with respect to Wrongful Acts 
committed prior to the end of the Policy Period.  This extended coverage shall be referred to as the 
Automatic Discovery Period.  In addition, if prior to the end of the Automatic Discovery Period, the 
Organization pays the Insurer an additional amount equal to forty (40%), seventy-five (75%), or one 
hundred (100%) percent of the annual premium of this Policy, the Organization shall receive an 
extension of the coverage granted by this Policy for an additional twelve (12), twenty-four (24), or thirty-
six (36) months respectively from the end of the Automatic Discovery Period with respect to any 
Claim first made against any Insured during this extended coverage, but only with respect to 
Wrongful Acts committed prior to the end of the Policy Period.  This extended coverage shall be 
referred to as the Discovery Period.  The Organization shall have no right to purchase this 
Discovery Period at any later date or to elect more than one Discovery Period.

B. If this Policy is not renewed or is cancelled by the Organization, and if no later than sixty (60) days after 
the end of the Policy Period the Organization pays the Insurer an additional amount equal to forty 
(40%), seventy-five (75%), or one hundred (100%) percent of the annual premium of this Policy, the 
Organization shall receive a Discovery Period for an additional twelve (12), twenty-four (24), or thirty-
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six (36) months respectively from the end of the Policy Period.  The Organization shall have no right to 
purchase this Discovery Period at any later date or to elect more than one Discovery Period.

C. The fact that this Policy may be extended by virtue of the Automatic Discovery Period or Discovery 
Period shall not in any way increase the Limit of Liability stated in Item 3 of the Declarations.  For 
purposes of the Limit of Liability, the Automatic Discovery Period and the Discovery Period is 
considered to be part of and not in addition to the last Policy Year.

Section III. Definitions

A. “Application” shall mean all written materials and information, including all signed applications and any 
materials attached thereto or incorporated therein, submitted by or on behalf of the Insureds to the 
Insurer in connection with the underwriting of this Policy. The Application is deemed attached to and 
incorporated into this Policy.

B. “Automatic Discovery Period” shall mean, as discussed in Section II. Discovery Period, Paragraph A., 
the automatic ninety (90) day extension of the coverage granted by the Policy with respect to any Claim 
first made against any Insured during this extended coverage, but only with respect to Wrongful Acts 
committed prior to the end of the Policy Period.

C. "Claim" shall mean:

(1) a written demand for monetary relief made against any Insured;

(2) a civil proceeding, including any appeals therefrom made against any Insured seeking 
monetary or non-monetary (including injunctive) relief commenced by service of a complaint 
or similar pleading;

(3) a criminal proceeding, including any appeals therefrom made against any Insured 
commenced by the return of an indictment or the filing of notice of charge or similar 
document; or

(4) a formal administrative proceeding, including any proceeding before the Equal Employment 
Opportunity Commission (EEOC) or any similar governmental body, made against any 
Insured commenced by the receipt of charges, formal investigative order, service of 
summons or similar document.

D. “Claimant” shall mean:

(1) any past, present, and future Insured Persons or applicants for employment with the 
Organization or any Subsidiary;

(2) a government entity or agency, including but not limited to the Equal Employment 
Opportunity Commission (EEOC) or any similar governmental body, when acting on behalf of 
or for the benefit of any individual in (1) above; or

(3) all persons who were, now are, or shall be independent contractors, but only to the extent 
such individuals perform work or services for or on behalf of the Organization or any 
Subsidiary and only to the extent such individuals are indemnified by the Organization or 
any Subsidiary.

It is further understood and agreed that Claimant shall not include any employee of any Property 
Manager.

E. “Construction Defect(s)” shall mean any actual or alleged defective, faulty or delayed construction or 
any other matter constituting a construction defect under applicable law, whether common law or 
statutory, regardless of whether it results from:

(1) defective or incorrect architectural plans or other designs;



BPS DO 76 02 06 23 Page 3 of 11

(2) defective or improper soil testing;

(3) defective, inadequate or insufficient protection from subsoil or earth movement or subsidence;
(4) construction, manufacture or assembly of any tangible property;
(5) the failure to provide or pay for any construction-related goods or services; or
(6) the supervision or management of any construction-related activities.

F. "Costs of Defense" shall mean reasonable and necessary legal fees, costs and expenses incurred in 
the investigation or defense of any Claim, including the costs of any appeal or appeal bond, 
attachment bond or similar bond (but without any obligation on the part of the Insurer to apply for or 
furnish such bonds); provided, however, Costs of Defense shall not include: (1) salaries, wages, 
overhead or benefit expenses associated with any Insured Persons, and (2) any amounts incurred in 
defense of any Claim which any other insurer has a duty to defend, regardless of whether or not such 
other insurer undertakes such duty.

G.  “Discovery Period” shall mean, as discussed in Section II. Discovery Period, Paragraph A., an 
additional twelve (12), twenty-four (24), or thirty-six (36) months respectively from the end of the 
Automatic Discovery Period with respect to any Claim first made against any Insured during this 
extended coverage, but only with respect to Wrongful Acts committed prior to the end of the Policy 
Period, which extended coverage can be purchased by the Organization.

H. "Employment Practices Wrongful Act" shall mean any of the following acts related to employment, 
but only if alleged by or on behalf of a Claimant:

(1) wrongful dismissal, discharge or termination of employment, whether actual or constructive;
(2) misrepresentation;
(3) violation of employment laws;
(4) sexual or other harassment in the workplace;
(5) discrimination; whether based upon race, sex, age, national origin, religion, sexual 

orientation, disability (physical or mental), or based upon any other ground prohibited under 
applicable state or federal law; 

(6) wrongful failure to employ or promote; 
(7) wrongful discipline; 
(8) wrongful deprivation of career opportunity including a wrongful failure to hire or promote; 
(9) failure to grant tenure; 
(10) negligent employee evaluation;
(11) retaliation;
(12) failure to provide adequate workplace or employment policies or procedures;
(13) defamation (including libel and slander);
(14) invasion of privacy;
(15) wrongful demotion;
(16) negligent reassignment;
(17) violation of any federal, state or local civil rights laws;
(18) negligent hiring;
(19) negligent supervision;
(20) negligent training;
(21) negligent retention; or
(22) acts described in (1) through (21) above arising from the use of the Organization’s or 

Subsidiary’s Internet, e-mail, telecommunication or similar systems, including the failure to 
provide and enforce adequate policies and procedures relating to such use of the 
Organization’s or Subsidiary’s Internet, e-mail, telecommunication or similar systems.

I. "Financial Insolvency" shall mean the Organization becoming a Debtor in Possession, or the 
appointment of a receiver, conservator, liquidator, trustee, rehabilitator or similar official to control, 
supervise, manage or liquidate the Organization.

J. “Fungi” shall mean any type or form of fungus, including mold or mildew and any mycotoxins, 
spores, scents, or byproducts produced or released by fungi.
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K. "Insured" shall mean:

(1) the Organization;
(2) any Subsidiary;
(3) in the event of Financial Insolvency, the resulting Debtor in Possession (or foreign 

equivalent status), if any; 
(4) all Insured Persons; and
(5) any Property Manager, but only if such Property Manager is acting pursuant to the written 

authority granted by the Organization or on behalf of and at the direction of the 
Organization or any Subsidiary.

L. "Insured Persons" shall mean all persons who were, now are, or shall be directors, trustees, officers, 
employees, leased employees, temporary or seasonal employees, volunteers or staff members of the 
Organization or any Subsidiary, including any executive board members and committee members, 
whether salaried or not.  It shall also mean all persons who were, now are, or shall be directors, 
trustees, officers, employees, leased employees, temporary or seasonal employees, volunteers or staff 
members of any Property Manager, but only if such persons are acting within the scope of their 
employment with the Property Manager and on behalf of the Organization or any Subsidiary.

M. "Loss" shall mean settlements, judgments, pre-judgment and post-judgment interest, front and back 
pay, compensatory damages, punitive or exemplary damages, the multiple portion of any multiplied 
damage award, and subject to the provisions of Section V. and VI., Costs of Defense incurred by the 
Insured.  Loss shall not include:

(1) criminal or civil fines or penalties imposed by law or taxes;

(2) the value of perquisites, deferred compensation or any other type of compensation earned in 
the course of employment or the equivalent value thereof; and 

(3) any amounts which may be deemed uninsurable under the law pursuant to which this Policy 
shall be construed.

It is understood and agreed that the enforceability of the foregoing coverage shall be governed by such 
applicable law which most favors coverage for punitive or exemplary damages or the multiple portion 
of any multiplied damage award.

N. "Organization" shall mean the entity named in Item 1 of the Declarations.

O. "Policy Year" shall mean the period of one year following the effective date and hour of this Policy or 
the period of one year following any anniversary date thereof falling within the Policy Period; or if the 
time between the effective date or any anniversary date and the termination of this Policy is less than 
one year, such lesser period.  Any Discovery Period or Automatic Discovery Period shall be 
considered part of and not in addition to the last Policy Year.

P. "Policy Period" shall mean the period from the inception of this Policy to the expiration date stated in 
Item 2 of the Declarations or its earlier termination, if applicable.

Q. “Property Manager” shall mean any entity providing real estate property management services to the 
Organization or any Subsidiary pursuant to a written contract.

R. "Related Wrongful Acts" shall mean Wrongful Acts which are causally connected by reason of any 
common fact, circumstance, situation, transaction, casualty, event or decision.
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S. "Subsidiary" shall mean: 

(1) any entity which qualifies as a not-for-profit organization under the Internal Revenue Code, 
other than a political committee organized pursuant to Section 432 of the Federal Election 
Campaign Act of 1971 (and amendments thereto), and for which the Organization has or 
controls the right to elect or appoint more than fifty percent (50%) of the Board of Directors or 
other governing body of such entity as of the inception date of this Policy;

(2) any similar entity which was created or acquired by the Organization after the inception date 
of this Policy, if the entity’s total assets do not exceed thirty-five percent (35%) of the total 
consolidated assets of the Organization as of the inception date of this Policy; or

(3) any other entity added as a Subsidiary by written endorsement to this Policy.

Coverage shall apply to a Subsidiary only for Wrongful Acts allegedly committed during the time 
such entity qualified as a Subsidiary.

T. "Wrongful Act" shall mean:

(1) any of the following by the Organization, and/or any Subsidiary, and/or any Insured 
Persons acting in their capacity with the Organization or a Subsidiary:

(a) actual or alleged error, misstatement, misleading statement, act or omission, neglect 
or breach of duty;

(b) Employment Practices Wrongful Act;

(2) any matter claimed against any Insured Persons solely by reason of their status with the 
Organization or any Subsidiary.

Section IV. Exclusions

This Policy does not apply to any Claim made against any Insured:

A. brought about or contributed to by: (1) any Insured gaining any profit, advantage or remuneration to 
which they were not legally entitled; or (2) the deliberate fraudulent or criminal acts of any Insured; 
however, this exclusion shall not apply unless it is finally adjudicated such conduct in fact occurred, nor 
shall it apply to coverage provided under Insuring Agreement I.B.;

B. to the extent it is insured in whole or in part by any other valid and collectible policy or policies, (except 
with respect to any excess beyond the amount or amounts of coverage under such other policy or 
policies), whether such other policy or policies are stated to be primary, contributory, excess, 
contingent, or otherwise;

C. based upon, arising out of, relating to, directly or indirectly resulting from or in consequence of, or in 
any way involving: 

(1) any Wrongful Act or Related Wrongful Act or any fact, circumstance or situation which has 
been the subject of any notice or Claim given under any other policy of which this Policy is a 
renewal or replacement;

(2) any Wrongful Act or any circumstance known by any Insured Person prior to the date 
stated in Item 8 of the Declarations which would indicate the probability of such Claim being 
made, provided, however, this exclusion shall only apply to the Organization, its 
Subsidiaries and those Insured Persons having such knowledge; or

(3) any civil, criminal, administrative or investigative proceeding involving any Insured pending 
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as of or prior to the date stated in Item 8 of the Declarations, or any fact, circumstance or 
situation underlying or alleged in such proceeding;

D. based upon, arising out of, relating to, directly or indirectly resulting from or in consequence of, or in 
any way involving: (1) bodily injury, sickness, disease or death of any person, assault or battery; (2) 
damage to or destruction of any tangible property or the loss of use of any tangible property; or (3) 
humiliation, mental anguish, emotional distress, invasion of privacy, wrongful entry, trespassing, 
eviction, false arrest, false imprisonment, malicious prosecution, abuse of process, libel or slander; 
provided, however, that part (3) of this exclusion shall not apply to any Claim for an Employment 
Practices Wrongful Act;

E. for any actual or alleged violation by any Insured of the Employee Retirement Income Security Act of 
1974, the National Labor Relations Act, the Worker Adjustment and Retraining Notification Act, the 
Consolidated Omnibus Budget Reconciliation Act of 1985, the Occupational Safety and Health Act or 
any rules or regulations promulgated under these acts or any similar provisions of any federal, state, 
local or foreign law, except a Claim alleging retaliation for the exercise of any rights under such laws;

F. for any Wrongful Act of any Insured Persons in their respective capacity as a director, officer, 
trustee, or equivalent position of an entity other than the Organization or any Subsidiary;

G. based upon, arising out of, relating to, directly or indirectly resulting from or in consequence of, or in 
any way involving actual or alleged seepage, pollution, radiation, emission, contamination or irritant of 
any kind, including but not limited to smoke, vapor, dust, fibers, mold, spores, fungi, germs, soot, 
fumes, acids, alkalis, asbestos, chemicals or waste of any kind, provided, however, this exclusion 
shall not apply to coverage provided under Insuring Agreement 1.A.;

H. by, or for the benefit of, or at the behest of the Organization or any Subsidiary or any entity which 
controls, is controlled by, or is under common control with the Organization or any Subsidiary, or 
any person or entity which succeeds to the interests of the Organization or any Subsidiary, 
provided, however, this exclusion shall not apply to any Claim brought by the receiver, conservator, 
liquidator, trustee, rehabilitator, examiner or similar official of the Organization, if any, in the event of 
Financial Insolvency;

I. other than Costs of Defense:

(1) for any obligation of the Organization or any Subsidiary, as a result of a Claim, seeking 
relief or redress in any form other than money damages, including but not limited to any 
obligations of the Organization or any Subsidiary to modify any building or property;

(2) for any obligation of the Organization or any Subsidiary to pay compensation earned by 
any Insured Person in the course of employment, but not paid by the Organization or any 
Subsidiary, including any unpaid salary, bonus, wages, severance pay, retirement benefits, 
vacation days or sick days, provided, however, this exclusion shall not apply to front pay and 
back pay;

(3) for any actual or alleged violation by any Insured of the Fair Labor Standards Act or any 
similar state or local law, provided, however, this exclusion shall not apply to the Equal Pay 
Act.  Costs of Defense provided pursuant to this section, I.(3), shall be subject to the FLSA 
Defense Sublimit of Liability stated in Item 3 of the Declarations, if any; or

(4) for any actual or alleged liability of any Insured under any contract or agreement, express or 
implied, written or oral; provided, however this exclusion shall not apply to employment 
related obligations which would have attached absent such contract or agreement;

J. for any obligations under a worker’s compensation, disability benefits, insurance benefits or 
unemployment compensation law, or any similar law; provided, however this exclusion shall not apply 
to a Claim for an Employment Practices Wrongful Act involving retaliation with regard to benefits 
paid or payable;
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K. based upon, arising out of, relating to, directly or indirectly resulting from or in consequence of, or in any 
way involving:

(1) actual, alleged or threatened:

(a) inhalation of, ingestion of, contact with, or exposure to any Fungi or bacteria; or

(b) existence of or presence of any Fungi or bacteria on or within a building or structure 
including its contents, regardless of whether any other cause, event, material, or 
product contributed concurrently or in any sequence to any injury or damage; or

(2) any loss, cost or expense arising out of the abating, testing for, monitoring, cleaning up, 
removing, containing, treating, detoxifying, neutralizing, remediating, disposing of, or in any 
way responding to, or assessing the effects of Fungi or bacteria by any Insured or by any 
other person or entity;

L. based upon, arising out of, relating to, directly or indirectly resulting from or in consequence of, or in any 
way involving actual or alleged Construction Defect(s);

M. based upon, arising out of, relating to, directly or indirectly resulting from or in consequence of, or in any 
way involving any actual or alleged liability of an Insured, in whole or in part, in the capacity as a 
builder or developer, or in the capacity of a sponsor of the Organization, or of an Insured affiliated 
with such a builder, developer or sponsor, and which is related to actual or alleged misconduct on the 
part of such builder, developer or sponsor, including but not limited to actual or alleged conflict of 
interest, self-dealing, or disputes concerning conversion, construction or development;

With respect to this section of the Policy, no fact pertaining to or conduct by any Insured Person shall be 
imputed to any other Insured Person; and only facts pertaining to or conduct by any past, present, or future 
Executive Director, President, or Chairman of the Organization shall be imputed to the Organization or 
any Subsidiary to determine if coverage is available.

Section V. Limits of Liability and Retention

A. The Insurer shall be liable to pay one hundred percent (100%) of Loss to which this insurance 
applies in excess of the Retention stated in Item 4 of the Declarations.  The Insurer's maximum 
Limit of Liability for the aggregate amount of Loss resulting from all Claims deemed to have been 
made in a Policy Year shall be shown in Item 3 of the Declarations.  The Insured shall be solely 
responsible to pay any and all Loss within the Retention.  Under no circumstances shall the Insurer 
be required to pay any Loss within the Retention.

B. One Retention shall apply to each and every Claim.  More than one Claim involving the same 
Wrongful Act or Related Wrongful Acts of one or more Insureds shall be considered a single 
Claim, and only one Retention shall be applicable to such single Claim.  All such Claims, 
constituting a single Claim, shall be deemed to have been made on the earlier of the following dates: 
(1) the earliest date on which any such Claim was first made; or (2) the earliest date on which any 
such Wrongful Act or Related Wrongful Act was reported under this Policy or any other policy 
providing similar coverage.

C. Costs of Defense incurred by the Insurer shall be in addition to the Limit of Liability, and such Costs 
of Defense shall not be subject to the Retention amount.  

D. With respect to all Claims deemed to have been made in a Policy Year, should the Limit of Liability 
be exhausted by payment of Loss resulting from one or more such Claims, the Insurer's duty to 
defend shall cease and any and all obligations of the Insurer hereunder shall be deemed to be 
completely fulfilled and extinguished and the Insurer shall have no further obligations.
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E. For the purpose of applying the Retention, Loss applicable to Insuring Agreement I.B. includes that 
for which indemnification is legally permissible, regardless of whether actual indemnification is 
granted. The certificate of incorporation, charter or other organizational document of the 
Organization, including by-laws and resolutions, shall be deemed to require indemnification and 
advancement of Loss to the Insured Persons to the fullest extent permitted by law. 

Section VI. Costs of Defense and Settlements

A. The Insureds shall not incur Costs of Defense, or admit liability, offer to settle, or agree to any 
settlement in connection with any Claim without the express written consent of the Insurer, which 
consent shall not be unreasonably withheld.  The Insureds shall provide the Insurer with full 
cooperation and all information and particulars it may reasonably request in order to reach a decision 
as to such consent.  Any Loss resulting from any admission of liability, agreement to settle, or Costs 
of Defense incurred prior to the Insurer's consent shall not be covered hereunder.

B. The Insurer has the right to investigate and settle any Claim as it deems expedient.  The Insurer 
may, with the written consent of the Insured, make any settlement of a Claim which the Insurer 
deems reasonable. If the Insured withholds its written consent to settlement of a Claim 
recommended in writing by the Insurer, the Insurer’s liability will be limited to:

(1) the amount of Loss in excess of the retention (if any) which the Insurer would have paid to settle 
the Claim had the Insured consented to the recommended settlement; and 

(2) the Costs of Defense covered by the Policy and incurred as of the date the Insurer 
recommended the settlement in writing to the Insured.  

Upon failing to provide written consent to a settlement that the Insurer recommends in writing, the 
Insured shall, at its sole expense, assume all further responsibility for the Costs of Defense 
incurred after the date the Insurer recommended the settlement to the Insured in writing, including 
all additional costs associated with the investigation, defense and/or settlement of the Claim.

Section VII. Notice of Claim

A. The Insureds shall, as a condition precedent to their rights under this Policy, give the Insurer notice 
in writing of any Claim made during the Policy Period.  Such notice shall be given as soon as 
practicable after the date a Board Member or an employee of the Property Manager has knowledge 
of the Claim, and in no event later than ninety (90) days after the end of the Policy Period.

B. If during the Policy Period or Discovery Period, any Insured first becomes aware of a Wrongful 
Act and gives notice to the Insurer of: (1) the Wrongful Act; (2) the injury or damage which has or 
may result therefrom; and (3) the circumstances by which the Insured first became aware thereof; 
then any Claim arising out of such Wrongful Act which is subsequently made against the Insured 
shall be deemed to have been made at the time the Insurer received such written notice from the 
Insured.

C. In addition to furnishing the notice as provided in Section VII A or B, the Insured shall, as soon as 
practicable, provide the Insurer with copies of reports, investigations, pleadings and other 
documents in connection therewith, and shall provide all information, assistance and cooperation 
which the Insurer reasonably requests and do nothing to prejudice the Insurer's position or its 
potential or actual rights of recovery.

Section VIII. Coverage Extensions

A. Spousal/Domestic Partner Provision

The coverage provided by this Policy shall also apply to the lawful spouse or “Domestic Partner” of 
any Insured Person, but only for Claims arising out of any actual or alleged Wrongful Acts of any 
Insured Person.  The term “Domestic Partner” shall mean any natural person qualifying as a 
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domestic partner under the provisions of any applicable federal, state or local law.

B. Worldwide Provision

The coverage provided under this Policy shall apply worldwide.  The term Insured Persons is 
deemed to include individuals who serve in equivalent positions in foreign Subsidiaries.

C. Estates and Legal Representatives

The coverage provided by this Policy shall also apply to the estates, heirs, legal representatives, or 
assigns of any Insured Persons in the event of their death, incapacity or bankruptcy, but only for 
Claims arising out of any actual or alleged Wrongful Acts of any Insured Persons.

Section IX. General Conditions

A. Cancellation or Non-Renewal 

(1) This Policy may be cancelled by the Organization at any time by written notice to the 
Insurer.  In the event the Organization cancels this Policy for reasons other than the 
downgrade of the Insurer’s rating by A.M. Best, the Insurer shall retain the customary short 
rate portion of the premium.  However, if the Organization cancels the Policy due to a 
downgrade of the Insurer’s rating to below [A-] by A.M. Best, the Insurer shall refund any 
unearned premium on a pro rata basis.  Payment of any unearned premium by the Insurer 
shall not be a condition precedent of the effectiveness of cancellation but such payment shall 
be made as soon as practicable.

(2) This Policy will only be cancelled by the Insurer if the Organization does not pay the 
premium when due.

(3) If the Insurer elects not to renew this Policy, the Insurer shall provide the Organization with 
at least sixty (60) days advance notice thereof.

B. Application 

It is agreed the particulars and statements contained in the Application submitted to the Insurer 
(and any material submitted therewith) are the representations of the Insured and are to be 
considered as incorporated in and constituting part of this Policy.  It is also agreed this Policy is 
issued in reliance upon the truth of such representations.  However, coverage shall not be excluded 
as a result of any untrue statement in the Application, except as to the Organization, its 
Subsidiaries, and any Insured Person making such untrue statement or having knowledge of its 
falsity.

In no event shall Insuring Agreement I.A. of this Policy be rescinded by the Insurer.

C. Order of Payments

In the event of Loss arising from a covered Claim for which payment is due under the provisions of 
this Policy, the Insurer shall first, pay Loss for which coverage is provided under Insuring Agreement 
I.A. of this Policy; and thereafter with respect to whatever remaining amount of the Limit of Liability is 
available after such payment, pay such other Loss for which coverage is provided under any other 
applicable Insuring Agreements in Section I of this Policy.

D. Merger or Acquisition

If, during the Policy Period, the Organization acquires the assets of another entity, by merger or 
otherwise, and the acquired assets of such other entity exceed thirty-five percent (35%) of the 
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assets of the Organization as of the inception date of the Policy, written notice thereof shall be 
given to the Insurer as soon as practicable, but in no event later than ninety (90) days from the 
effective date of the transaction, together with such information as the Insurer may request.  
Premium adjustment and coverage revisions shall be effected as may be required by the Insurer.

E. Conversion to Run-Off Coverage

If prior to the end of the Policy Period, the Organization merges into another organization and the 
Organization is not the surviving entity, another organization or person acquires the right to elect or 
appoint more than fifty percent (50%) of the Board of Directors or other governing body of the 
Organization, or the Organization ceases to qualify as a not-for-profit organization under any 
federal, provincial and territorial legislation and/or the Internal Revenue Code (such events 
hereinafter referred to as Transaction), then:

(1) the Organization must give written notice of such Transaction to the Insurer within thirty 
(30) days after the effective date of such Transaction, and provide the Insurer with such 
information as the Insurer may deem necessary; and

(2) this Policy, including the Discovery Period if elected, shall apply, but only with respect to 
any Wrongful Act committed prior to the effective date of such Transaction.

F. Action Against the Insurer

(1) No action shall be taken against the Insurer unless, as a condition precedent thereto, there 
shall have been full compliance with all the terms of this Policy, and until the Insured's 
obligation to pay shall have been finally determined by an adjudication against the Insured 
or by written agreement of the Insured, those filing the claim, and the Insurer.

(2) No person or organization shall have any right under this Policy to join the Insurer as a 
party to any Claim against any Insured nor shall the Insurer be impleaded by any Insured 
or their legal representative in any such Claim.

G. Subrogation

In the event of payment under this Policy, the Insurer shall be subrogated to all the Insureds’ rights of 
recovery.  The Insureds shall do everything necessary to secure such rights, including the execution 
of such documents necessary to enable the Insurer to effectively bring suit in the name of any 
Insured.  In no event, however, shall the Insurer exercise its rights to subrogation against an Insured 
Person under this Policy unless, such Insured Person:

(1) has been convicted of a deliberate criminal act, or

(2) has been determined by a final adjudication adverse to the Insured Person to have 
committed a deliberate fraudulent act, or to have obtained any profit, advantage or 
remuneration to which such Insured Person was not legally entitled.

In the event the Insurer shall for any reason pay indemnifiable Loss on behalf of an Insured Person, 
the Insurer shall have the contractual right hereunder to recover from the Organization or any 
Subsidiary the amount of such Loss equal to the amount of the Retention not satisfied by the 
Organization or any Subsidiary and shall be subrogated to rights of the Insured Persons hereunder.

H. Conformity to Law

Any terms of this Policy which are in conflict with the terms of any applicable laws are hereby 
amended to conform to such laws.

I. Assignment

Assignment of interest under this Policy shall not bind the Insurer until its consent is endorsed hereon.
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J. Organization Represents Insured

By acceptance of this Policy, the Organization shall be designated to act on behalf of the Insureds 
for all purposes including, but not limited to, giving and receiving of all notices and correspondence, 
the cancellation or non-renewal of this Policy, the payment of premiums, and the receipt of any return 
premiums that may be due under this Policy.

K. Entire Agreement

By acceptance of this Policy, the Insured and the Insurer agree that this Policy (including the 
Application submitted to the Insurer and any materials submitted therewith) and any written 
endorsements attached hereto constitute the entire agreement between the parties.

In witness whereof the Insurer has caused this Policy to be signed by its President and Secretary and 
countersigned, if required, on the Declarations page by a duly authorized agent of the Insurer.

President Secretary



A Berkley Company
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ABSENCE OF REPLACEMENT COVERAGE

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

It is hereby understood and agreed that that Section VIII of the Policy is hereby amended as follows:

The following is added to Section VIII. of the Policy:

D.  Absence of Replacement Coverage Reporting Provision

If the Organization shall cancel or non-renew this Policy for a reason other than being sold, acquired or 
bankrupt, each Insured Person who was not actively serving on behalf of the Organization or any 
Subsidiary at the time of the cancellation or non-renewal, shall be provided an unlimited extension of time 
to report Claim(s) first made against the Insured Person after the effective date of such cancellation or 
non-renewal.  

However, this extension of time to report Claim(s) shall only be afforded in the event that the Wrongful 
Act was committed before the date of cancellation or non-renewal, and no Directors and Officers Liability 
Policy, or policy providing essentially the same type of coverage, or extended reporting period, is in effect 
at the time the Claim is made.

Nothing herein contained shall be held to vary, alter, waive or extend any of the terms, conditions, provisions, 
agreements or limitations of the above mentioned Policy other than as above stated. 
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CAP ON LOSSES FROM CERTIFIED ACTS OF TERRORISM

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

This endorsement modifies insurance provided under the following:

DIRECTORS & OFFICERS INSURANCE POLICY

A. If aggregate insured losses attributable to terrorist acts certified under the federal Terrorism Risk 
Insurance Act exceed $100 billion in a calendar year and we have met our insurer deductible under the 
Terrorism Risk Insurance Act, we shall not be liable for the payment of any portion of the amount of such 
losses that exceeds $100 billion, and in such case insured losses up to that amount are subject to pro rata 
allocation in accordance with procedures established by the Secretary of the Treasury. "Certified act of 
terrorism" means an act that is certified by the Secretary of the Treasury, in accordance with the 
provisions of the federal Terrorism Risk Insurance Act, to be an act of terrorism pursuant to such Act. The 
criteria contained in the Terrorism Risk Insurance Act for a "certified act of terrorism" include the following: 

1. The act resulted in insured losses in excess of $5 million in the aggregate, attributable to all 
types of insurance subject to the Terrorism Risk Insurance Act; and 

2. The act is a violent act or an act that is dangerous to human life, property or infrastructure and is 
committed by an individual or individuals as part of an effort to coerce the civilian population of the 
United States or to influence the policy or affect the conduct of the United States Government by 
coercion. 

B. The terms and limitations of any terrorism exclusion, or the inapplicability or omission of a terrorism 
exclusion, do not serve to create coverage for injury or damage that is otherwise excluded under this 
Coverage Part.

Nothing herein contained shall be held to vary, alter, waive or extend any of the terms, conditions, provisions, 
agreements or limitations of the above mentioned Policy other than as above stated. 
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POLICYHOLDER NOTICE U.S. TREASURY DEPARTMENT’S 
OFFICE OF FOREIGN ASSETS CONTROL (OFAC) ADVISORY NOTICE

No coverage is provided by this Policyholder Notice nor can it be construed to replace any 
provisions of your policy. You should read your policy and review your Declarations page 
for complete information on the coverages you are provided.

This Notice provides information concerning possible impact on your insurance coverage 
due to directives issued by OFAC.

The Office of Foreign Assets Control (OFAC) administers and enforces sanctions policy, based 
on Presidential declarations of national emergency. OFAC has identified and listed numerous 
foreign agents, front organizations, terrorists, terrorist organizations and narcotics traffickers as 
Specially Designated Nationals. This list can be located on the United States Treasury's web site: 
http://www.treasury.gov/ofac. 

In accordance with OFAC regulations, if it is determined that you or any other insured, or 
any person or entity claiming the benefits of this insurance has violated U.S. sanctions law 
or is a Specially Designated National, as identified by OFAC, this insurance will be 
considered a blocked or frozen contract and all provisions of this insurance are 
immediately subject to OFAC. When an insurance policy is considered to be such a 
blocked or frozen contract, no payments or premium refunds may be made without 
authorization from OFAC. Other limitations on the premiums and payments also apply.

http://www.treasury.gov/ofac.
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POLICYHOLDER DISCLOSURE
NOTICE OF TERRORISM INSURANCE COVERAGE

Coverage for acts of terrorism, as defined in the Terrorism Risk Insurance Act, as amended, (the “Act”), is included in your 
policy. As defined in Section 102(1) of the Act: The term “act of terrorism” means any act that is certified by the Secretary 
of the Treasury—in consultation with the Secretary of Homeland Security, and the Attorney General of the United States— 
to be an act of terrorism; to be a violent act or an act that is dangerous to human life, property, or infrastructure; to have 
resulted in damage within the United States, or outside the United States in the case of certain air carriers or vessels or 
the premises of a United States mission; and to have been committed by an individual or individuals as part of an effort to 
coerce the civilian population of the United States or to influence the policy or affect the conduct of the United States 
Government by coercion. Under your coverage, any losses resulting from certified acts of terrorism may be partially 
reimbursed by the United States Government under a formula established by the Act. However, your policy may contain 
other exclusions which might affect your coverage, such as an exclusion for nuclear events. Under the formula, the United 
States Government generally reimburses 80% beginning on January 1, 2020, of covered terrorism losses exceeding the 
statutorily established deductible paid by the insurance company providing the coverage. The Act contains a $100 billion 
cap that limits U.S. Government reimbursement as well as insurers’ liability for losses resulting from certified acts of 
terrorism when the amount of such losses exceeds $100 billion in any one calendar year. If the aggregate insured losses 
for all insurers exceed $100 billion, your coverage may be reduced.

The portion of your annual premium that is attributable to coverage for acts of terrorism as defined in the Act is $0, and does 
not include any charges for the portion of losses covered by the United States government under the Act.
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COLORADO AMENDATORY ENDORSEMENT

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

In compliance with the insurance regulations of the state of Colorado, the following Section of the Policy is amended as 
follows:

Section IX. General Conditions

It is understood and agreed that the following is added to Section IX:  Upon request by the Organization and within 
thirty (30) days thereafter, the Insurer shall furnish sufficient information relating to closed or paid Claims, Claims for 
which the Insurer has established reserves, and notices of Wrongful Acts received by the Insurer which may give rise 
to Claims, to allow the Insured to determine the amount of aggregate coverage remaining under this Policy.

Nothing herein contained shall be held to vary, alter, waive or extend any of the terms, conditions, provisions, 
agreements or limitations of the above-mentioned Policy other than as above stated.
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COLORADO DISCLOSURE FORM
CLAIMS-MADE POLICY

IMPORTANT NOTICE TO POLICYHOLDER

THIS DISCLOSURE FORM IS NOT YOUR POLICY.  IT DESCRIBES SOME OF THE MAJOR FEATURES OF OUR CLAIMS-
MADE POLICY FORM.  READ YOUR POLICY CAREFULLY TO DETERMINE RIGHTS, DUTIES, AND WHAT IS AND IS NOT 
COVERED.  ONLY THE PROVISIONS OF YOUR POLICY DETERMINE THE SCOPE OF YOUR INSURANCE PROTECTION.

DEFINITIONS

1. “Claims-made coverage” means an insurance policy that provides coverage only if a claim is made during the policy 
period or any applicable extended reporting period.  A claim made during the policy period could be charged against a 
claims-made policy even if the injury or loss occurred many years prior to the policy period. If a claims-made policy has 
a retroactive date, an occurrence prior to that date is not covered.

2. “Extended reporting period” means a period allowing for making claims after expiration of a claims-made policy.  This is 
also known as a “tail”.

3. “Occurrence coverage” means an insurance policy that provides liability coverage only for injury or damage that occurs 
during the policy terms, regardless of when the claim is actually made.  A claim in the current policy year could be 
charged against a prior policy year, or may not be covered, if it arises from an occurrence prior to the effective date.

4. “Retroactive date” means the date on a claims-made policy which denotes the commencement date of coverage under 
the policy.

YOUR POLICY

Your policy is a claims-made policy.  It provides coverage only for injury or damage occurring after the policy retroactive date (if 
any) shown on your policy and the incident is reported to your insurer prior to the end of the policy period.  Upon termination of 
your claims-made policy an extended reporting period option is available from your insurer.

There is no difference in the kind of injury or damage covered by occurrence or claims-made policies.  Claims for damages may 
be assigned to different policy periods, depending on which type policy you have.

If you make a claim under your claims-made policy, the claim must be a demand for damages by an injured party and does not 
have to be in writing.  Under most circumstances, a claim is considered made when it is received and recorded by you or by us.  
Sometimes, a claim may deemed made at an earlier time.  This can happen when another claim for the same injury or damage 
has already been made, or when the claim is received and recorded during an extended reporting period.

PRINCIPAL BENEFITS
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3. If you replace this claims-made policy with an occurrence policy, you may not have insurance coverage for a claim 
arising during the period of claims-made coverage unless you have purchased an extended reporting period under the 
claims-made policy. Extended reporting period coverage must be offered to you by law for at least one year after the 
expiration of the claims-made policy at a premium not to exceed 200% of your last policy premium.

CAREFULLY REVIEW YOUR POLICY REGARDING THE AVAILABLE EXTENDED REPORTING PERIOD COVERAGE, 
INCLUDING THE LENGTH OF COVERAGE, THE PRICE AND THE TIME PERIOD DURING WHICH YOU MUST PURCHASE 
OR ACCEPT ANY OFFER FOR EXTENDED COVERAGE.

This policy provides for coverage for the Non-Profit Organization, its Subsidiaries and their Insured Persons for Loss from 
Wrongful Acts claimed against them up to the maximum dollar limit specified in the policy.

The principal benefits and coverages are explained in detail in your claims-made policy.  Please read them carefully and consult 
your insurance producer about any questions you might have.

RENEWAL AND EXTENDED REPORTING PERIODS

Your claims-made policy has some unique features relating to renewal, extended reporting periods and coverage for events with 
long periods of potential liability exposure.

If there is a retroactive date in your policy, no event occurrence prior to that date will be covered under the policy even if reported 
during the policy period.  It is therefore important for you to be certain that there are no gaps in your insurance coverage.  These 
gaps can occur in several ways. Among the most common are:

1. If your switch from an occurrence policy to a claims-made policy, the retroactive date in your claims-made policy should 
be no later than the expiration date of the occurrence policy.

2. When replacing a claims-made policy with a claims-made policy, you should consider the following:

a. The retroactive date in the replacement policy should extend far enough back in time to cover events with long 
periods of liability exposure, or

b. If the retroactive date in the replacement policy does not extend far enough back in time to cover events with 
long periods of liability exposure, you should consider purchasing extended reporting period coverage under 
the old claims-made policy.
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THIS ENDORSEMENT’S AGGREGATE LIMIT OF INSURANCE WILL BE REDUCED AND MAY BE 
EXHAUSTED BY PAYMENT OF THE COVERAGE PROVIDED BY THIS ENDORSEMENT, 

INCLUDING WITHOUT LIMITATION, PAYMENTS FOR DAMAGES, CLAIMS, CLAIM EXPENSES, 
REGULATORY FINES, AND LOSSES.

FOR THE AVOIDANCE OF DOUBT, CLAIM EXPENSES ARE INCLUDED WITHIN, REDUCE, AND 
MAY EXHAUST THE APPLICABLE LIMITS OF LIABILITY.

THIS ENDORSEMENT PROVIDES INDEPENDENT COVERAGES, TERMS, AND DEFINITIONS.

PLEASE READ THE ENTIRE ENDORSEMENT CAREFULLY

Various provisions in this Endorsement restrict coverage, and coverage is subject to certain conditions 
precedent set forth in this Endorsement. Read the entire Endorsement carefully to determine what is 

and what is not covered, and the rights and duties of the Named Insured and the Company.

Schedule of Insurance

Coverage Limits of Insurance / Sublimits of Insurance

ENDORSEMENT AGGREGATE COVERAGE 
LIMIT OF INSURANCE $ 250,000

A. LIABILITY COVERAGE LIMIT (Inclusive of the 
following Insuring Agreements): 

$ 250,000 

1. Media 

2. Network Security 

3. Data Compromise

a. Privacy

b. Regulatory Coverage

                           Regulatory Fines (Sublimit) $10,000 each Regulatory Proceeding Claim 
B. FIRST PARTY COVERAGE LIMIT (Inclusive of 

the following Insuring Agreement): 
$50,000 

1. Privacy Breach 

C. PER EVENT DEDUCTIBLE $1,000
D. ENDORSEMENT PREMIUM INCLUDED

ENDORSEMENT PERIOD From 12/4/2025  to 12/4/2026
        At 12:01 A.M. Standard Time at the address of the Named Insured as stated herein.
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In consideration of the payment of the premium, in reliance on all information provided to the 
Company, and subject to all provisions of this Endorsement, the Named Insured and Company 
agree as follows:

SECTION I: INSURING AGREEMENTS
This Section lists the coverages that apply if indicated in the Schedule of Insurance and have a Limit 
of Insurance on the Schedule.  If no Limit of Insurance is set forth for an Insuring Agreement in the 
Schedule, coverage has not been purchased for such Insuring Agreement.  For coverage under this 
Endorsement, the applicable Event must be first Discovered during the Endorsement Period and 
reported to the Company in accordance with Section IV.A.

A. LIABILITY COVERAGE
 

1. MEDIA

The Company will pay on the Insured’s behalf the Damages resulting from a Claim 
directly arising from a Media Wrongful Event, provided the Media Wrongful Event is first 
Discovered during the Endorsement Period.

2. NETWORK SECURITY 

The Company will pay on the Insured’s behalf the Damages resulting from a Claim 
directly arising from a Network Security Event, provided the Network Security Event is 
first Discovered during the Endorsement Period.

3. DATA COMPROMISE

a. PRIVACY 
The Company will pay on the Insured’s behalf the Damages resulting from a Claim 
directly arising from a Privacy Breach Event, provided the Privacy Breach Event is 
first Discovered during the Endorsement Period.

b. REGULATORY 
The Company will pay on the Insured’s behalf the Regulatory Fines and Claim 
Expenses resulting from a Regulatory Proceeding Claim directly arising from a 
Privacy Breach Event, provided the Privacy Breach Event is first Discovered during 
the Endorsement Period.

B. FIRST PARTY COVERAGE

1. PRIVACY BREACH
The Company will pay the Named Insured for Privacy Breach Expenses directly arising 
from a Privacy Breach Event, provided the Privacy Breach Event is first Discovered 
during the Endorsement Period.

SECTION II: LIMITS OF INSURANCE AND DEDUCTIBLE
A. LIMITS OF INSURANCE

1. ENDORSEMENT AGGREGATE COVERAGE LIMIT OF INSURANCE

The Endorsement Aggregate Coverage Limit of Insurance for the Endorsement Period 
set forth in the Schedule is the maximum aggregate limit of the Company’s liability under 
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all Insuring Agreements in this Endorsement combined, regardless of the number of 
Claims, the number of Losses, the number of claimants, and the number of Insuring 
Agreements triggered.  

The Liability Coverage Limits, including sublimits, and the First Party Coverage Limits, 
including sublimits, listed in the Schedule are all part of, and not in addition to, the 
Endorsement Aggregate Coverage Limit of Insurance set forth in the Schedule. 

2. LIABILITY LIMIT OF INSURANCE

If a Limit of Insurance is set forth in the Schedule under the heading “Liability Coverage 
Limit” for an Insuring Agreement in Section I.A. of this Endorsement, then such Limit of 
Insurance is the maximum limit of the Company’s liability for all Damages from all Claims 
and Related Claims in the aggregate under that Insuring Agreement, which amount is part 
of, and not in addition to, the Liability Coverage Limit and the Endorsement Aggregate 
Coverage Limit of Insurance for the Endorsement Period set forth in the Schedule.  

3. FIRST PARTY COVERAGE LIMIT OF INSURANCE
If a Limit of Insurance is set forth in the Schedule under the heading “First Party Coverage 
Limit”  for an Insuring Agreement in Section I.B. of this Endorsement, then such Limit of 
Insurance is the maximum limit of the Company’s liability for all Loss and Related Losses 
in the aggregate under that Insuring Agreement, which amount is part of, and not in addition 
to, the First Party Coverage Limit and the Endorsement Aggregate Coverage Limit of 
Insurance for the Endorsement Period set forth in the Schedule.

B. DEDUCTIBLE

1. The Company shall only be liable for the amount of Damages or Loss which is in excess 
of the applicable Deductible set forth in the Schedule. Such Deductible shall solely be the 
obligation of the Named Insured.  The Company has no obligation to the Named Insured 
or to any other person or entity to pay all or any portion of any Deductible amount for or on 
behalf of the Named Insured.  

2. For the purpose of applying the Deductible, the Named Insured shall pay one single 
Deductible amount for Damages and Loss arising from the same Event or Related 
Events, regardless of whether there is more than one Claim or Loss arising from the same 
Event or Related Events.

C. RELATED EVENTS, RELATED CLAIMS, RELATED LOSS

1. Each Event and all its Related Events shall be treated as a single Event.

2. Each Claim and all its Related Claims shall be treated as a single Claim.

3. Each Loss and all its Related Losses shall be treated as a single Loss.

D. ENDORSEMENT PERIODS

In no event will any Event or Related Event, Claim or Related Claim, or Loss or Related Loss 
constitute an Event, Claim, or Loss (as applicable) in more than one Endorsement Period.

SECTION III: DEFENSE AND SETTLEMENT
A. DUTY TO DEFEND
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1. Duty to Defend

The Company has the right and duty to defend any Claim against the Insured seeking 
Damages under this Endorsement, even if any of the allegations are groundless, false, or 
fraudulent. The Company has no duty to defend any Claim or pay any Damages for a Claim:

a. Arising from an Event not first Discovered during the Endorsement Period; 

b. Which is not covered by this Endorsement; or

c. Seeking relief not covered by this Endorsement.
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2. Termination of Duty to Defend

a. The Company’s right and duty to defend ends when the Endorsement Aggregate 
Coverage Limit of Insurance or applicable Limit of Insurance is exhausted by the 
Company’s payments or the Company deposits the remaining portion of the Endorsement 
Aggregate Coverage Limit of Insurance or applicable Limit of Insurance with a court of 
competent jurisdiction.

b. The Company’s right and duty to defend ends when the Company makes any of the 
following determinations: (i) the Claim arises from an Event not first Discovered during 
the Endorsement Period, (ii) the Claim is not covered by this Endorsement, or (iii) the 
Claim seeks relief that is not covered by this Endorsement.

3. Selection of Counsel

The Company shall have the right to select and appoint counsel to defend any Claim. The 
Insured shall not appoint counsel to defend any Claim without Approval in advance. Any costs 
incurred by an Insured for work performed by counsel, when that counsel was not Approved, 
shall be borne by the Insured and shall not erode the applicable Deductible set forth in the 
Schedule or be recoverable under this Endorsement. The Company shall have the right to 
substitute its chosen counsel for any counsel previously selected by the Insured without 
Approval unless otherwise prohibited by applicable law. 

B. SETTLEMENT

The Company has the right to investigate, direct the defense of, and/or settle any Claim as the 
Company deems expedient.

C. COMPANY’S APPROVAL REQUIRED

It is a condition precedent for coverage under this Endorsement that the Insured shall not admit 
any liability, make any payment, assume any obligation, incur any expense, enter into or negotiate 
any settlement, stipulate to any judgment or award, or dispose of any Claim without Approval.

SECTION IV: REPORTING REQUIREMENTS
A. INSURED’S DUTY TO REPORT

1.    NOTICE IS A CONDITION PRECEDENT TO COVERAGE

It is a condition precedent to coverage under this Endorsement that if a Knowledge Group 
Member first Discovers during the Endorsement Period any Event (including each Related 
Event, if any), Claim (including each Related Claim, if any), Loss (including each Related 
Loss, if any), or Circumstances, an Insured must provide written notice to the Company of 
such Event, Claim, Loss or Circumstances, such notice to include the information set forth 
in Section IV. A. 2 below, and to be provided as soon as practicable, but in all cases no later 
than thirty (30) days after first Discovered.

It is a condition precedent to coverage under this Endorsement that if the Company sends 
written notice to the Named Insured that this Endorsement is being cancelled for non-
payment of premium, the Named Insured must provide written notice to the Company of any 
Event, Claim, Loss or Circumstances in accordance with the prior paragraph, but in any 
event no later than the earlier of: (i) thirty (30) days after such Event, Claim, Loss or 
Circumstances is first Discovered, and (ii) prior to the effective date of the cancellation.



COMMERCIAL CYBER DATA BREACH 
COVER

BPS DO 76 22 06 23 Page 6 of 23

Such notices must be sent to the Company.  Notice to any Vendor (including lawyers, experts, 
and litigation support staff) does not constitute notice to the Company of an Event, Claim, 
Loss or Circumstances under this Endorsement.

2.    INFORMATION TO BE INCLUDED IN NOTICES

In providing the notice under A.1, of this Section IV, each notice must include a written report 
with the following information:

a. If notice is of an Event, then a description of the Event, when and how the 
Knowledge Group Member first Discovered the Event, the Circumstances giving 
rise to the Event, and any Claim or Loss reasonably expected to arise from that 
Event.

b.  lf notice is of a Claim, or of an Event or Circumstances reasonably likely to give 
rise to a Claim, then a description of the Claim; when and how the Knowledge 
Group Member first Discovered the Claim; the names of the claimant or potential 
claimant, the Impacted Individuals, the Impacted Entities, and any other persons or 
entities involved; the specific Third Party Liability Event or regulatory proceeding 
which may form the basis of the Claim; all pleadings and other documents setting 
forth the Claim or notifying an Insured of the Claim; the Circumstances giving rise to 
the Claim; and the nature and extent of any potential Damages.
 

c. If notice is of a Loss, or of an Event or Circumstances reasonably likely to give rise 
to a Loss, then a description of the Loss, when and how the Knowledge Group 
Member first Discovered the Loss, the Circumstances giving rise to the Loss, and 
the nature and extent of any potential Loss. 

d. If the notice is of Circumstances, then, in addition to the information in A.2.a., b., and 
c. above, a description of the Circumstances, when and how the Knowledge Group 
Member first Discovered the Circumstances, the reason the Knowledge Group 
Member believes such Circumstances are reasonably likely to result in an Event, 
Claim or Loss, and the nature and extent of any potential Damages or Loss. 

3. REPORTS OF MALICIOUS CODES AND EXPLOITS

For Network Security Events based upon, arising out of, attributable to, caused by or resulting 
from Malicious Code or Exploit, the Named Insured must provide the Company as soon as 
possible with (a) any identifying characteristics, markers, or other information which may 
identify the Malicious Code or Exploit involved in the Event, and (b) a written report by a 
forensic Vendor which identifies the Malicious Code or Exploit involved in the Event, such 
report be provided to the Company no later than thirty (30) days after the first Discovery of 
such Event.

For all other Events, such a report must be provided at the Company’s request.

B. NO COVERAGE

1. No coverage under this Endorsement will be provided for: 

a. Any Damages incurred or paid prior to the time the Company is notified of the Claim 
or any Related Claim pursuant to Section IV.A.; or 

b. Any Loss incurred or paid prior to the time the Company is notified of a Loss or any 
Related Loss pursuant to Section IV.A. 

2. No coverage under this Endorsement will be provided if any Insured reports any matter 
knowing or having reason to know it to be false or fraudulent.



COMMERCIAL CYBER DATA BREACH 
COVER

BPS DO 76 22 06 23 Page 7 of 23

C. DETERMINATION OF FIRST DISCOVERY

1. Each Claim and all its Related Claims, whenever made, will be deemed a single Claim 
first Discovered on the earlier of the following:

a. When the Event giving rise to the Claim was first Discovered, or could have been 
Discovered through the exercise of due diligence; and

b. When the earliest of the Related Claims was first Discovered, or could have been 
Discovered through the exercise of due diligence. 

              This Section IV.C.1. applies regardless of the following:  

a. The number of Related Claims;
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b. The number or identity of Impacted Individuals, Impacted Entities, or any other 
persons, entities, or claimants involved;

c. Whether the Related Claims are asserted in a class action or otherwise; or

d. The timing of the Related Claims, even if the Related Claims were received or 
Discovered in more than one Endorsement Period.

2. Loss and all its Related Losses, whenever occurring, will be deemed a single Loss first 
Discovered on the earlier of the following:

a. When the Event giving rise to the Loss was first Discovered, or could have been 
Discovered through the exercise of due diligence; and

b. When the earliest of the Related Losses was first Discovered, or could have been 
Discovered through the exercise of due diligence.

This Section IV.C.2. applies regardless of the following: 

a. The number of Related Losses;

b. The number or identity of Impacted Individuals, Impacted Entities, or any other 
persons or entities involved; or

c. The timing of the Related Losses, even if the Related Losses occurred or were 
Discovered in more than one Endorsement Period.

3. Each Event and all its Related Events, whenever occurring, will be deemed a single 
Event first Discovered on the earliest of the following: 

a. When the Event was first Discovered, or could have been Discovered through the 
exercise of due diligence;

b. When the earliest of the Related Events was first Discovered, or could have been 
Discovered through the exercise of due diligence; and

c. When the earliest Circumstances were first Discovered, or could have been 
Discovered through the exercise of due diligence.

This Section IV.C.3. applies regardless of the following:

a. The number of Related Events or Circumstances;

b. The number or identity of Impacted Individuals, Impacted Entities, or any other 
persons, entities, or claimants involved; or

c.  The timing of the Related Events or Circumstances, even if the Related Events or 
Circumstances occurred or were Discovered in more than one Endorsement Period.

For purposes of this Section IV.C., due diligence includes but is not limited to compliance with 
Section V. 

SECTION V: DUE DILIGENCE AND COOPERATION
A. DUE DILIGENCE REQUIREMENTS

1. It is a condition precedent to coverage under this Endorsement that the Named Insured 
must, at its sole cost and expense, use due diligence to prevent and mitigate against any 
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Damages or Loss, and to protect and monitor the security of Protected Information and 
its Computer System. This includes, but is not limited to: 

a. Providing and maintaining appropriate physical security for the Named Insured’s 
premises and the Computer System;  

b. Performing and installing all available software updates and patches as soon as 
practicable but in no event later than thirty (30) days from the time the update or patch 
becomes available; 

c. Installing, maintaining, monitoring, and updating firewalls, virus scans and anti-virus 
software, and ensuring that the foregoing are active and in use for the Computer 
System;

d. Providing and running a data backup system at appropriate intervals, including without 
limitation performing a full backup of the Computer System at least once every thirty 
(30) days;  

e. Providing and maintaining password protection and encryption for all IOT Devices, 
Portable Devices and Peripheral Hardwired Devices;

f. Providing and maintaining encryption for Protected Information and financial 
transactions such as credit card, debit card, and check processing; and

g. Providing and maintaining secure disposal procedures for files containing Protected 
Information no longer needed for use.

B. COOPERATION

The Insured agrees not to take any action, or fail to take any requested action, that prejudices the 
Insured’s rights or the Company’s rights with respect to a Claim or Loss.  In the event of a Claim 
or a Loss, the Insured must do the following upon the Company’s request:

1. Fully assist and cooperate with the Company in the conduct, defense, investigation, 
negotiation, and settlement of a Loss or Claim or investigation of coverage of a Loss or 
Claim; 

2. Submit to an examination under oath; provide the Company with written statements; 
attend meetings and negotiations; produce and make available all information, books, 
records, documents, and other materials which the Company deems relevant; and 
authorize the Company to obtain records and other information; 

3. Take additional steps to protect the Computer System and Protected Information from 
further loss or damage and keep a record of the expenses necessary to do so; 

4. Attend hearings, depositions, proceedings, trials, and appeals; 

5. Assist the Company in effecting settlements, securing and giving evidence, obtaining the 
attendance of witnesses, and pursuing or enforcing any right of contribution or indemnity 
against a person or entity who may be liable to the Insured;

6. Accept the Company’s assignment of counsel unless otherwise prohibited by applicable 
law; and

7. Provide reports of forensic Vendors that identify the Malicious Code or Exploit involved 
in the Event as soon as possible; provided that this provision supplements, and does not 
replace, the reporting requirements set forth in Section IV.A.

SECTION VI: EXCLUSIONS
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A. The Company shall not be liable to pay, indemnify or reimburse for any Claim, Damages or 
Losses based upon, arising out of, attributable to, caused by or resulting from, whether actual or 
alleged: 

1. Any of the following:  

a. Intentional creation or distribution of Malicious Code or Exploit by any Insured; 
b. Unauthorized tampering with any Computer System by any Insured; or
c. Any dishonest, fraudulent, criminal, malicious, or willful act, error, or omission by any 

Insured.

2. Any Mass Event. 

3. Any of the following:

a. Failure, interruption of service, or defect by third parties;
b. Misconfiguration of information technology systems, including but not limited to domain 

name system configuration changes and domain name hijacking, by third parties;
c. Unauthorized access or unauthorized use of a third party’s computer system; 
d. Malicious insider activity of or by third parties; or
e. Distribution of Malicious Code or Exploit by third parties,

in each case that impact the Computer System and cause Claims, Losses or Damages.  
For the purposes of this exclusion third parties shall refer to (i) any cloud service provider; 
(ii) any other entity providing to an Insured, or servicing for an Insured, any hardware or 
software over the internet; or (iii) any other entity providing software as a service, 
infrastructure as a service, managed security as a service, platform as a service, or any 
form of cloud data storage as a service to an Insured.

4. Any mechanical or service failure, interruption of service, or defect of:

a. Telephone, communications or data transmission lines, equipment or infrastructure;
b. Internet system, internet service provider or cloud service provider, device or computer 

system (other than a Computer System, or an internet system owned or leased by and 
operated under the control of the Named Insured); or

c. Electricity (including but not limited to power interruption, surge, brownout or blackout), 
gas, water or other utilities or their equipment or infrastructure (including, but not limited 
to power lines).

5. Shortcomings, errors or mistakes in any set of instructions (oral, written or electronic), 
scripts, program, code or software that is executed, run or installed on the Computer 
System either (a) during the course of a legitimate and authorized upgrade, update or 
maintenance process of any software, firmware or hardware on or part of a Computer 
System, or (b) that are present within the firmware or hardware of a Computer System 
as a result of the manufacturing process, in each case for (a) and (b), for the purposes of 
this exclusion, that directly causes Claims, Losses or Damages. 
 

6. Any of the following: 

a. Bodily injury, sickness, or disease sustained by a person, including death resulting from 
any of these at any time; 

b. Physical injury to tangible property, including all resulting loss of use of that property; or 
c. Loss of use of tangible property that is not physically injured. 
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This exclusion shall not apply to a Claim for mental injury, mental anguish, or emotional 
distress directly resulting from a Privacy Breach Event or a Media Wrongful Event. For 
purposes of this exclusion, electronic data is not considered tangible property.

7. Any of the following:  

a. Nuclear reaction, nuclear radiation, radioactive contamination, radioactive substance, 
electromagnetic field, electromagnetic radiation, or electromagnetism;

b. Pathogenic or poisonous biological or chemical materials, whether or not man-made, 
including communicable disease events;

c. War, invasion, acts of foreign enemies, hostilities (whether war is declared or not), riot, 
civil unrest, rebellion, revolution, insurrection, war-like action, coup, usurped powers or 
military power, including but not limited to those by state-sponsored actors, and action 
taken by government authority in hindering or defending against any of these; or

d. Fire, flood, earthquake, volcanic eruption, explosion, lightning, wind, hail, tidal wave, 
landslide, act of God or other physical event.

8. Any unlawful or unauthorized obtaining, gathering, collecting, acquiring, sharing, using, 
distribution or sale by an Insured of any Protected Information. Provided, however, this 
exclusion shall not apply to Privacy Breach Expenses or Regulatory Proceedings 
Claims, in each case directly arising from a Privacy Breach Event, and which are 
otherwise covered under this Endorsement.

9. The unsolicited dissemination of any communication to actual or prospective customers of 
the Named Insured, or to any other third party. 
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10. Any violation of the Telecommunications Act, the CAN-SPAM Act, or any other federal, 
state or local legislation, regulation or law or common law, either: (a) protecting a person’s 
or entity’s right of seclusion or privacy (other than a Privacy Law), or (b) addressing the 
unsolicited distribution, transmission or dissemination of any communication.

11. Any gaining of any profit or advantage to which the Insured is not legally entitled.

12. Any patent infringement or theft, copying, display, or publication of any patent, process, or 
trade secret.

13. Any breach of contract, agreement, understanding, warranty (including but not limited to 
product warranty), or other guarantee or promise. This exclusion shall not apply to the 
following: Solely with respect to actual or alleged breach of contract, liability that would 
have attached to the Named Insured in the absence of such contract.

14. Any liability or obligation the Named Insured, or anyone acting on behalf of the Named 
Insured, assumes under any contract, agreement, understanding, warranty (including but 
not limited to product warranty), or other guarantee or promise. This exclusion shall not 
apply to the following: Liability that would have attached to the Named Insured in the 
absence of any such contract, agreement, understanding, warranty or other guarantee or 
promise.

15. Any seizure, nationalization, confiscation, destruction, deletion or expropriation of any 
Protected Information or any Computer System held or used by an Insured by order of 
any governmental authority.

16. Any of the following: 

a. Violation of any federal, state, local, foreign legislation, regulation, or law prohibiting 
any restraint of trade or antitrust activity;

b. Any price fixing, price discrimination, monopoly or monopolization, predatory pricing, 
unfair competition, collusion, or conspiracy;

c. Any unfair, false, misleading, or deceptive trade or business practice; or
d. Any false, misleading, deceptive, or fraudulent statement or representation in 

advertising or promoting the products, services, or business of the Named Insured; 
provided, however, that this exclusion will not apply to a Claim directly arising from a 
Media Wrongful Event.

17. Any of the following: 

a. Discrimination of any kind; or 
b. Wrongful employment practice of any kind.

18. Any Circumstances, Claim, Event, or Loss: 

a. That was the subject of notice to another insurer or potential indemnitor prior to the 
Effective Date of this Endorsement; or 

b. Discovered prior to the Effective Date of this Endorsement, or could have been 
Discovered through the exercise of due diligence prior to the Effective Date of this 
Endorsement.

19. The presence, discharge, dispersal, release or escape of smoke, vapors, soot, fumes, 
acids, alkalis, toxic chemicals, liquids or gases, oil or other petroleum substances or 
derivatives, waste materials or other irritants, contaminants, pollutants or any other 
substances, including asbestos, fungus, mold and lead, which are or may be injurious to 
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public health, property or the environment (“hazardous substances”), including but not 
limited to:

a. The cost of cleanup or removal of hazardous substances;
b. The cost of such actions as may be necessary to monitor, assess and evaluate, the 

presence, discharge, dispersal, escape, release, or threat of same, of hazardous 
substances;

c. The cost of disposal of hazardous substances or the taking of such other action as may 
be necessary to temporarily or permanently prevent, minimize, or mitigate damage to 
the public health or welfare or to property or the environment, which may otherwise 
result; or

d.  Any cost, based upon, arising out of, attributable to, caused by or resulting from, or 
involving in any way any government direction or request that the Named Insured test 
for, monitor, clean up, remove, contain, treat, detoxify or neutralize hazardous 
substances.  

B. The Company shall not be liable to pay for any Claim or Damages based upon, arising out of, 
attributable to, caused by or resulting from any Claim or Damages, whether actual or alleged, by 
any of the following: 

1. Any Insured against another Insured, except for an otherwise covered Claim by an 
Insured under Section I.A.3.a.;

2. Solely in the case of a Privacy Breach Event, by any person or entity other than an 
Impacted Individual, an Impacted Entity, or (solely in the case of a Regulatory 
Proceeding Claim) a federal or state regulatory body or regulator; 

3. Any entity owned or controlled by, or which is under common ownership or control with, 
the Named Insured; 

4. Any person or entity which owns or controls the Named Insured; or

5. Any independent contractor of the Named Insured. 

SECTION VII: GENERAL CONDITIONS
A. TERMINATION

The cancellation and nonrenewal provisions of the policy to which this Endorsement is attached 
shall apply to this Endorsement.  This Endorsement shall remain in effect until the expiration of 
the Endorsement Period unless:

1. The policy to which this Endorsement is attached is cancelled or non-renewed prior to the 
expiration of the Endorsement Period; or

2. This Endorsement is removed at the request of the Named Insured, such removal to be 
confirmed by further endorsement to the policy.

B. CHANGE IN CONTROL

1. For purposes of this Endorsement, a “Sale Transaction” means either of the following that 
occurs during the Endorsement Period:

a. The Named Insured consolidates or merges with or into, or sells more than 50% of 
its assets to, any other person or entity or group of persons or entities acting in 
concert, such that the Named Insured is not the surviving entity; or
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b. Any person or entity or group of persons or entities acting in concert acquire more than 
50% of the issued and outstanding voting equity securities of the Named Insured or 
control voting rights representing the right to vote for election of or to appoint more than 
50% of the directors or trustees of the Named Insured.

In the event of a Sale Transaction, this Endorsement shall continue in full force and 
effect as to any Event first Discovered prior to the Sale Transaction. There shall be 
no coverage under this Endorsement for any Event first Discovered after the Sale 
Transaction. The Named Insured shall give the Company written notice of the Sale 
Transaction as soon as practicable but not later than thirty (30) days after the Sale 
Transaction.

2. For purposes of this Endorsement, an “Acquisition Transaction” means any of the 
following that occurs during the Endorsement Period:

a.   The Named Insured consolidates or merges with any other person or entity or 
group of persons or entities acting in concert such that the Named Insured is the 
surviving entity; 

b.   The Named Insured acquires the assets of any other person or entity or group of 
persons or entities acting in concert, where such assets represent a market value, as 
of the date of such acquisition, of 10% or greater of the Named Insured’s market 
value;

c.  The Named Insured acquires or creates a new entity or subsidiary such that the Named 
Insured holds more than 50% of the issued and outstanding voting equity securities or 
controls voting rights representing the right to vote for election of or to appoint more 
than 50% of the directors or trustees of such entity or subsidiary; or

d.   The subsequent addition of another entity or person as a Named Insured in addition 
to the entity or person listed at the time of the commencement of the Endorsement 
Period as the Named Insured on the Policy Declarations to which this Endorsement 
is attached. 

In the event of an Acquisition Transaction, then there is coverage under this 
Endorsement for such additional entity, subsidiary or person for any Claim, Loss, 
Event, or Circumstances first Discovered within the sixty (60) day period immediately 
following the Acquisition Transaction or until the end of the Endorsement Period, 
whichever occurs first. There is no coverage for such additional entity, subsidiary or 
person after that time period unless (i) as soon as practicable but no later than thirty (30) 
days after the Acquisition Transaction, the Named Insured provides the Company with 
notice and the particulars of such Acquisition Transaction; (ii) the Company agrees to 
extend the coverage of this Endorsement to such surviving Named Insured, newly 
acquired or created entity or subsidiary, or additional entity or person, as applicable, and 
the Company amends the terms of this Endorsement accordingly; and (iii) the Named 
Insured pays any additional premium when due. Such extended coverage does not 
apply to any Claim, Loss, Event, or Circumstances first Discovered or that could have 
been first Discovered (either by a Knowledge Group Member or equivalent in such 
additional entity or subsidiary) through the exercise of due diligence (including but not 
limited to in compliance with Section V) before the Acquisition Transaction.

C. BANKRUPTCY

Bankruptcy or insolvency of the Named Insured will not relieve any Insured or the Company of 
any obligations nor deprive the Company of its rights and defenses under this Endorsement 
unless such obligations are in violation of applicable law.
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D. EXCESS COVERAGE

This insurance shall be excess of any other insurance that applies to any Claim, Event, Loss, 
Circumstances or Damages covered hereunder and shall not contribute with any or all other 
insurance, including any deductible or retention, whether collectible or not. 

E. ASSIGNMENT

This Endorsement and any and all interests and rights hereunder are not assignable without 
Approval.

F. TERMS TO CONFORM TO APPLICABLE LAW

Where necessary, the Company shall amend the terms and conditions of this Endorsement to 
conform to applicable law.

G. TERRITORY

This Endorsement applies to acts committed or Losses occurring anywhere in the world except 
as set forth under “Sanctions” in Section VII.H.; provided, however, that any Claim must be 
brought in the United States.

H. SANCTIONS

This Endorsement does not apply, and the Company shall not be liable to provide coverage or 
provide any benefit hereunder, to the extent that the provision of such coverage, payment of such 
claim or provision of such benefit would be in violation of any trade or economic sanctions law or 
regulation applicable to the Company’s jurisdiction of domicile or those of another jurisdiction with 
which the Company is legally obligated to comply, including without limitation any trade or 
economic sanctions or embargo by the United States.
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I. LEGAL ACTION AGAINST THE COMPANY

1. No legal action or claim may be brought against the Company based upon, arising out of, 
attributable to, caused by or resulting from this Endorsement unless the following criteria 
are met:

a. There has been full compliance by the Insureds with all the terms and conditions of this 
Endorsement; and

b. The action is brought within the limit of time provided under applicable law, but in no 
event later than sixty (60) months from the date the Knowledge Group Member first 
Discovers the earliest of any Circumstances, Claim, Event or Loss pertaining to such 
action. 

2. In the event that the requirements set forth in Section VII.I.1. have been complied with, with 
respect to a legal action or claim against the Company, the amount of damages and losses 
shall be limited to the following: 

a. The amount of a non-appealable order of a court or other tribunal (e.g., arbitral panel) 
resolving such dispute on the merits; or

b. The amount for which the legal action or claim was settled, provided that the settlement 
was agreed to in accordance with the terms and conditions of this Endorsement.

J. NO JOINDER

No individual or entity shall have any right under this Endorsement to join the Company as a 
party to any Claim to determine the liability of the Insured, nor shall the Company be impleaded 
by the Insured or the Insured’s legal representative in any such Claim.

K. SUBROGATION

In the event of any payment under this Endorsement, the Company shall be subrogated to the 
extent of such payment to all the Insured's rights of recovery thereof, and the Insured shall 
execute all papers required and shall do everything that may be necessary to preserve and secure 
such rights, including the execution of such documents necessary to enable the Company to 
effectively bring suit in the name of the Insured.  

The Company assumes no duty to recover any amounts paid under this Endorsement; however, 
any amounts as may be recovered pursuant to the exercise of the Company's rights of 
subrogation shall be applied as follows: (i) to the repayment of expenses incurred by the Company 
in exercising any rights of subrogation; (ii) to Damages and Losses incurred by the Named 
Insured in excess of the Limits of Liability hereunder; and (iii) to Damages and Losses paid by 
the Company.

L. HEADINGS

The titles of paragraphs, sections, provisions, or endorsements of or to this Endorsement are 
intended solely for convenience and reference, and are not deemed in any way to limit or expand 
the provisions to which they relate and are not part of the Endorsement.

SECTION VIII: DEFINITIONS
Except where this Endorsement expressly or by implication indicates otherwise, the plural of any term 
includes the singular, and the singular of any term includes the plural.  To the extent of any conflict 



COMMERCIAL CYBER DATA BREACH 
COVER

BPS DO 76 22 06 23 Page 17 of 23

between defined terms in this Endorsement and the policy to which this Endorsement is attached, 
then the definitions set forth in this Endorsement shall prevail.

A. Approval and Approved means the Company’s written approval, including in response to a 
written request for approval by the Named Insured. Where Approval is required in this 
Endorsement the Named Insured must promptly submit such written request for Approval to 
the Company. 

B. Circumstances means facts, subjects, situations, decisions, causes, persons, transactions, 
events, acts, errors or omissions, or class of persons or events, in each case which could 
reasonably be likely to give rise to a Claim, Loss, or Event, as applicable.

C. Claim means each of the following:   
1. For the purposes of Third Party Liability Events, a Third Party Claim; and 
2. For the purposes of Section I. A. 3. “b.”, the REGULATORY INSURING AGREEMENT, a 

Regulatory Proceeding Claim. 

D. Claim Expenses means each of the following, with respect to any Claim: 
1. Reasonable and necessary fees, costs and expenses charged by any Vendor and 

Approved, such Vendor Approved in advance (including lawyers, experts, and litigation 
support staff) for the investigation, adjustment, settlement and/or defense of such Claim;    

2. Post-judgment interest which accrues after a Final Judgment; and 
3. The premiums for appeal, attachment, or similar bonds, but only for bond amounts 

Approved and within the remaining applicable Limits of Insurance. The Company does 
not have any obligation to furnish these bonds.

                   Claim Expenses do not include the following: 
1. Salaries, wages, fees, remuneration, overhead, benefits, or expenses of the 

Company or the Insureds; 
2. Fees, costs, and expenses incurred prior to the time that a Claim was reported to the 

Company; 
3. Fees, costs, and expenses incurred without Approval;
4. Fees, costs, and expenses incurred to improve or upgrade the Computer System 

beyond what it was prior to the Claim; or
5. Fees, costs, and expenses to comply with any injunctive or other non-monetary 

equitable, declaratory, regulatory, or administrative relief.

E. Company means the Insurer as titled on the Schedule page of this Endorsement. 

F. Computer System means a computer or series of interconnected computers owned or leased by 
and operated under the control of the Named Insured. Computer System also includes the 
following, but only if owned or leased by and operated under the control of the Named Insured: 

1. Electronic Media; 
2. Portable Devices;
3. IOT Devices; and
4. Peripheral Hardwired Devices. 

Computer System does not include a computer system the Named Insured operates for others. 

G. Corporate Information means any business information of a third party, which is not available to 
the general public and is provided to an Insured subject to a mutually executed written 
confidentiality agreement with the Named Insured, or which the Named Insured is legally 
required to maintain in confidence. The Corporate Information must be in the direct care, custody 
or control of the Named Insured in the ordinary course and scope of its business operations. The 
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term Corporate Information does not include Personally Identifiable Information.

H. Damages means each of the following:
1. With respect to a Third Party Claim, Claim Expenses and the following monetary 

amounts the Insured becomes legally obligated to pay resulting from a Final Judgment 
or settlement: 
a. Compensatory damages,
b. Attorney’s fees and other litigation costs included in any Final Judgment, and
c. Pre-Judgment interest included in any Final Judgment.

2. With respect to a Regulatory Proceeding Claim, Claim Expenses and only the 
Regulatory Fines the Insured becomes legally obligated to pay.

           
      Damages does not include any of the following: 

i. Any monetary amount which the Insured is not legally obligated to pay; 
ii. Any monetary amount which is not insurable under the applicable law or jurisdiction 

pursuant to which the Endorsement is construed; 
iii. Past, present and future earned and unearned royalties, profits, fees, costs, expenses, or 

commissions, or the return of royalties, profits, fees, costs, expenses, commissions, and 
profits unjustly held or obtained; 

iv. Consideration charged by, paid to or owed to the Insured, including but not limited to 
restitution, disgorgement, reduction, or return of any consideration;

v. Fees, costs, and expenses required to comply with any injunctive or other non-monetary 
equitable, declaratory, regulatory, or administrative relief;

vi. Discounts, prizes, awards, coupons, or other incentives offered to the Insured’s clients, 
Impacted Individuals, or Impacted Entities;

vii. Civil or criminal fines or penalties imposed by law, except Regulatory Fines;
viii. Punitive and exemplary damages;

ix. The multiple portion of any multiplied damages; or
x. Taxes, loss of tax benefit or fines, tax penalties or sanctions imposed against the Named 

Insured.

I. Discovers or Discovered means the time a Knowledge Group Member receives, receives 
notice of, or becomes aware of any of the following: (i) any Event; (ii) any Circumstances; or (iii) 
any Claim or Loss or potential Claim or Loss, regardless of the potential amount of the Claim or 
Loss.

J. Electronic Media means any electronic data which is unique to the Named Insured, including 
audio or visual information, ready-for-use applications, programs, and other content in machine-
readable format. 

K. Electronic Media Advertising means Electronic Media which advertises or promotes the 
Named Insured’s products or services.

L. Endorsement means this Endorsement issued by the Company.

M. Endorsement Period means the Endorsement Period set forth in the Schedule.

N. Event means a Media Wrongful Event, a Network Security Event or a Privacy Breach Event. 

O. Exploit means a vulnerability in a Computer System or software through which Malicious Code, 
or software designed to find, create, or take advantage of such vulnerability, can enter such 
Computer System.

P. Final Judgment means a non-appealable order of a court or other tribunal (e.g., arbitral panel) 
resolving, on the merits, a dispute between an Insured and a third party (including government 
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agencies), as to which either no further appeal is possible or a decision is made with Approval 
not to appeal further.  

Q. Impacted Entities means any business, entity or organization whose Corporate Information is 
lost, stolen, unintentionally or unknowingly disseminated, or accidentally published by a Privacy 
Breach Event covered under this Endorsement. This definition is subject to all of the following 
provisions:

1. Impacted Entity does not include any Impacted Individual; and
2. Impacted Entity may be domiciled anywhere in the world.

 

R. Impacted Individuals means any person whose Personally Identifiable Information is lost, 
stolen, unintentionally or unknowingly disseminated, or accidentally published by a Privacy 
Breach Event covered under this Endorsement. This definition is subject to all of the following 
provisions:

1. Impacted Individual does not include any Impacted Entity. Only an individual person 
may be an Impacted Individual; and

2. Impacted Individual may reside anywhere in the world.

S. IOT Device means any electronic device (other than a Portable Device) or hardwire connected 
device, that connects to the Computer System directly or through a VPN.  IOT Devices include, 
but are not limited to, smart printers, industrial control systems, security systems, smart speakers, 
smart televisions and smart appliances.

T. Insured means the Named Insured, Knowledge Group Members, and the Named Insured’s 
employees but only while such employees are acting within their capacity as such for the Named 
Insured.

U. Knowledge Group Member(s) mean the Named Insured’s principals, officers, directors, and risk 
managers, but only while acting in their capacity as such for the Named Insured.  

V. Loss(es) means Privacy Breach Expenses.

Loss(es) do not include:

1. Costs and expenses required to comply with any injunctive or other non-monetary 
equitable, declaratory, regulatory, or administrative relief, including but not limited to 
costs to remove electronic data from a website or social media site;

2. Any monetary amount which is not insurable under the applicable law or jurisdiction 
pursuant to which the Endorsement is construed;

3. Discounts, prizes, awards, coupons, or other incentives offered to the Insured’s clients, 
Impacted Individuals, or Impacted Entities;

4. Consideration charged by, paid to or owed to the Insured, including but not limited to 
restitution, disgorgement, reduction, royalties or licensing fees, or return of any 
consideration;

5. Any costs, fees or expenses incurred or paid by the Insured in establishing the existence 
of or amount of Loss, other than to a Vendor (including lawyers, experts, and litigation 
support staff) designated in writing or Approved in advance;

6. Fines, taxes, penalties, loss of tax benefits or sanctions; or
7. Indirect or consequential losses.

W.Malicious Code means an unauthorized or harmful program, code, or script, including but not 
limited to any virus, Trojan horse, worm, time, logic bomb, spyware, ransomware, or malware. 
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X. Mass Event means the original and any variant of a Malicious Code or Exploit that is both:

1. The subject of an alert by, or is identified by a name or designation that is assigned by, any 
(i) United States (federal or state) government entity or agency or (ii) computer security, 
forensics, threat intelligence, or anti-virus entity, service provider or vendor (including but 
not limited to CrowdStrike, Juniper Networks, Mandiant/FireEye, Norton, Malwarebytes, 
McAfee, Kaspersky, Digital Shadows, RiskIQ, Recorded Future, Flashpoint, Anomali, 
Mimecast, Proofpoint, Palo Alto Networks, RSA, Seculert/Radware, Symantec, or 
Verizon); and 

2. Publicized (meaning reported on in two or more news or technology media or publications, 
including but not limited to The New York Times, Washington Post, Los Angeles Times, 
Financial Times, FOX Corporation, CNN, The Wall Street Journal, NBC News, ABC News, 
CBS News, VICE Motherboard, Data Breach Today, Krebs on Security, Dark Reading, ZD 
NET, Wired, PC World, The Register, or CSO Online); 

in each case, prior to an Insured providing notice of an Event, Loss, Claim or Circumstances, 
whichever is earliest, pursuant to Section IV. A.

Y. Media Wrongful Event means any or all of the following that is unintentionally or unknowingly 
caused by Electronic Media Advertising first published or disseminated during the 
Endorsement Period:  

1. Libel, slander or other defamation; or 
2. Infringement of copyright, trademark, title, slogan, trade name, trade dress, service mark, 

service name, or misappropriation of ideas. 

Z. Named Insured means the person(s) and/or entity(ies) listed on the Policy Declarations, to which 
this Endorsement is attached.  

AA.Network Disruption Event means an interruption, disruption, failure, suspension, or delay in the 
performance of the Computer System directly caused by Unauthorized Access or 
Unauthorized Use of, or the introduction of Malicious Code or Exploit into, the Computer 
System.

BB.Network Security Event means any one or more of the following directly caused by a Network 
Disruption Event:

1. The inability of an Insured or authorized third party user to access the Computer System; 
2. An Insured’s transmittal or distribution of Malicious Code or Exploit to, or the failure or 

corruption of, a third party’s computer system or network; or 
3. The perpetuation of a denial of service attack on a third party’s computer system or 

network.

CC.Peripheral Hardwired Devices means non-portable devices connected by hardwire to the 
Computer System, including but not limited to printers, scanners, and routers.

DD.Personally Identifiable Information means any non-public information about a person that 
allows such person to be uniquely and reliably identified, or allows access to the person’s financial 
account or medical records information, and for which notification of unauthorized access is 
required by a Privacy Law. The term Personally Identifiable Information does not include 
publicly available information that is lawfully made available to the general public (including, 
without limitation, being made available by such person on social media or other public sites), or 
Corporate Information. The Personally Identifiable Information must be in the direct care, 
custody or control of the Named Insured in the ordinary course and scope of its business 
operations.
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EE. Portable Device means an electronic portable device such as a computer, smart phone, smart 
wearable or other similar device that connects to the Computer System either directly or through 
a VPN.

FF. Privacy Breach Event means the following actual or alleged events:

1. Theft, loss, unintentional or unknowing dissemination, or accidental publication of 
Protected Information;

2. Unauthorized Access or Unauthorized Use of Protected Information; or
3. The Named Insured’s violation of a Privacy Law. 

GG. Privacy Breach Expenses means the following reasonable and necessary fees, costs 
and expenses directly incurred for or by the Named Insured, and Approved in advance, in 
responding to a Privacy Breach Event: 

1. Notification Expenses: 
Notification fees and expenses charged by a Vendor (including lawyers, experts, and 
litigation support staff) to notify an Impacted Individual and any regulator required to be 
notified by applicable law that: (i) a Privacy Breach Event occurred, and (ii) there was, 
may have been or may be Unauthorized Access or Unauthorized Use of the Personally 
Identifiable Information. 

2. Monitoring Expenses: 
Fees and expenses charged by a Vendor (including lawyers, experts, and litigation support 
staff) to provide credit monitoring, identity theft, or fraud resolution services to an Impacted 
Individual affected by a Privacy Breach Event. 

3. Cyber Investigation Expenses: 
Fees and expenses charged by a Vendor (including lawyers, experts, and litigation support 
staff) to investigate any or all of the following:  
a. Whether Protected Information has been accessed; or 
b. Whether the Named Insured has an obligation to provide notice under a Privacy Law.

4. Crisis Management Expenses: 
a. Fees and expenses charged by an Approved public relations firm, law firm or crisis 

management firm to perform crisis management services to minimize the potential harm 
to the Named Insured’s business from a Privacy Breach Event; and 

b. Fees and expenses charged by a call center designated in writing or Approved in 
advance to assist in managing incoming calls during and concerning a Privacy Beach 
Event. 

Privacy Breach Expenses shall not include the following: 

i. Salaries, wages, fees, remuneration, overhead, benefits, or expenses of the Company or 
the Insureds; or

ii. Fees, costs or expenses to enhance, upgrade or otherwise modify, or improve the 
Computer System beyond the level that existed immediately prior to the occurrence of a 
Privacy Breach Event.

HH.Privacy Law means any law or regulation governing the protection of Personally Identifiable 
Information, provided that the text of the law or regulation expressly requires one or more of the 
following: 

1. Posting privacy policies;
2. Adopting specific privacy or security controls for Personally Identifiable Information; or
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3. Notifying Impacted Individuals if their Personally Identifiable Information has 
potentially been accessed or disclosed without authorization.

II. Protected Information means Personally Identifiable Information or Corporate Information.

JJ. Regulatory Fines means the civil or administrative fines or penalties assessed against a Named 
Insured in a Regulatory Proceeding Claim, if such fines and penalties are insurable under the 
applicable law and the Named Insured is legally obligated to pay such fines and penalties, in all 
cases arising from a Privacy Breach Event.

KK.Regulatory Proceeding Claim means each of the following that alleges the failure to comply with 
a U.S. federal or state Privacy Law:

1. A written demand to the Named Insured for documentation or information commenced by 
service of a complaint or similar pleading brought by a federal or state regulatory body or 
regulator; or

2. An investigation or civil proceeding brought against the Named Insured by a federal or 
state regulatory body or regulator.

LL. Related Claims mean all Claims that are based upon, arising from, in consequence of, directly 
or indirectly resulting from, or involving the same, continuous, repeated, related, or substantially 
similar Circumstances, or a same, continuous, repeated, related, or substantially similar series 
of Circumstances.

MM. Related Events means all Events that are based upon, arising from, in consequence of, 
directly or indirectly resulting from, or involving the same, continuous, repeated, related, or 
substantially similar Circumstances, or a same, continuous, repeated, related, or substantially 
similar series of Circumstances.

NN.Related Losses mean all Losses that are based upon, arising from, in consequence of, directly 
or indirectly resulting from, or involving the same, continuous, repeated, related, or substantially 
similar Circumstances, or a same, continuous, repeated, related, or substantially similar series 
of Circumstances.

OO. Third Party Claims means a written demand or assertion of a legal right for monetary 
damages or services, including the service of a civil complaint or similar proceeding, or request 
for arbitration or mediation, brought against an Insured, in each case directly arising from a Third 
Party Liability Event. For the avoidance of doubt, Third Party Claims do not include Regulatory 
Proceeding Claims.

PP.  Third Party Liability Event means any or all of the following: 
1. Media Wrongful Event; 
2. Network Security Event; or
3. Privacy Breach Event.

QQ. Unauthorized Access or Unauthorized Use means the access to or use of the 
Computer System or Protected Information by a person or entity not authorized to do so, or the 
access to or use of the Computer System or Protected Information by an authorized person or 
entity in an unauthorized manner.

RR.Vendor means a third party person or entity that provides services to the Named Insured that the 
Company has either (i) designated in writing, or (ii) Approved.  Where indicated, the term Vendor 
may include lawyers, experts, and litigation support staff.

SS. VPN means a virtual private network.
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Colorado Secretary of State

ID#: 20241859911
Document #: 20241859911

 Filed on: 08/16/2024 03:50:03 PM
Paid: $50.00

Articles of Incorporation for a Nonprofit Corporation

filed pursuant to § 7-122-101 and § 7-122-102 of the Colorado Revised Statutes (C.R.S.)

The domestic entity name of the nonprofit corporation is    Confluence at Two Rivers Community Association, Inc.

The principal office street address is

245 Chapel Pl, Suite C201 

Avon CO 81620 

US

The principal office mailing address is

PO Box 8690 

Avon CO 81620 

US

The name of the registered agent is  FCAP Manager, LLC

The registered agent's street address is

245 Chapel Pl, Suite C201 

Avon CO 81620 

US

The registered agent's mailing address is

PO Box 8690 

Avon CO 81620 

US

The person above has agreed to be appointed as the registered agent for this entity.

The name(s) and address(es) of the incorporator(s)

FCAP Confluence, LLC 

245 Chapel Pl, Suite C201 

Avon CO 81620 

US

Voting members

There are voting members for the nonprofit corporation.

 

The distribution of assets for the nonprofit corporation:

According to Declaration for Confluence at Tow Rivers (Association Documents).

Causing this document to be delivered to the Secretary of State for filing shall constitute the affirmation or acknowledgment of 

each individual causing such delivery, under penalties of perjury, that the document is the individual's act and deed, or that the 

individual in good faith believes the document is the act and deed of the person on whose behalf the individual is causing the 

document to be delivered for filing, taken in conformity with the requirements of part 3 of article 90 of title 7, C.R.S., and, if 



applicable, the constituent documents, and the organic statutes, and that the individual in good faith believes the facts stated in the 

document are true and the document complies with the requirements of that Part, the constituent documents, and the organic 

statutes.

This perjury notice applies to each individual who causes this document to be delivered to the Secretary of State, whether or not 

such individual is named in the document as one who has caused it to be delivered.

Name(s) and address(es) of the individual(s) causing the document to be delivered for filing

Levi Rozga 

245 Chapel Pl, Suite C201 

Avon CO 81620 

US
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Bylaws 
of 

Confluence at Two Rivers Community Association, Inc. 

Recitals 

Article 1. Introduction and Purpose 

The Association is a Colorado nonprofit corporation under the Colorado Revised Nonprofit Corporation 
Act. 

These Bylaws are adopted to regulate and manage the affairs of the Association. The Association's purposes 
are to: 

• preserve the value and desirability of Confluence at Two Rivers, a planned community; 

• act as an entity for the owners pursuant to the Declaration for Confluence at Two Rivers, as the 
Declaration may be amended from time to time (the "Declaration"); 

• operate and govern the community known as Confluence at Two Rivers; 

• provide for the administration, maintenance and preservation of the Lots and Common Elements 
within the Community; and 

• further the interests of the residents and occupants of the Community, 

Article 2. Definitions 

All capitalized terms used in these Bylaws have the same meaning as set fmth in the Declaration. As used 
in these Bylaws, the term "Member" means the same as "Owner" as defined in the Declaration. 

Article 3. Membership and Voting 

Section 3.1 Membership. Every person who is an Owner is a Member of the Association. 
Membership is appwtenant to and may not be separated from ownership of any Townhome. Ownership of 
a Townhome is the sole qualification for membership. To the extent deemed ·appropriate, classes of 
Members may be established by the Declarant. 

Section 3.2 Suspension of Member Rights. Without notice or hearing, during any period in 
which a Member is in default in the payment of any assessment levied by the Association, the Member's 
voting rights are deemed suspended by the Board of Directors. 

Section 3.3 

(a) 
in the Declaration. 

(b) 
meetings. 

Member Voting. 

The Owner of a Townhome is entitled to one vote for the Townhome, as set forth 

Each Member eligible to vote may vote in person or by proxy at all Member 



(c) If only one of several Owners of a Townhome is present at a Member meeting, the 
Owner present is entitled to cast the vote allocated to the Townhome. 

(d) If more than one of the Owners is present, the vote allocated to the Townhome may 
be cast only in accordance with the agreement ofa m(\jority of those Owners. Majority agreement is deemed 
to exist if any one of the Owners casts the vote allocated to the Townhome without protest being made 
promptly to the person presiding over the meeting by another Owner of the Townhome. lf co-Owners 
disagree or attempt to cast more than one vote, no such votes will be counted. 

(e) ln the absence of express notice to the Board of Directors of the designation ofa 
specific person to cast a vote, the vote ofa partnership may be cast by any general partner of that partnership; 
the vote of a limited liability company may be cast by any manager of that limited liability company; the 
vote of a corporation may be cast by any officer of that corporation; and the vote of a trust may be cast by 
any trustee of that trust. 

(f) The chair of the meeting may require reasonable evidence that a person voting on 
behalf of a paitnership, limited liability company, corporation or trust is qualified to vote. 

(g) 
Board of Directors. 

Votes allocated to Townhomes owned by the Association may not be cast by the 

Owner. 

Section 3.4 

(a) 

(b) 

Proxies. 

Proxies from Members are expressly allowed. 

The vote allocated to a Townhome may be cast under a proxy duly executed by an 

(c) All proxies are to be in writing and filed with the secretary or designee of the 
Association at or prior to the meeting. 

(d) If a Townhome is owned by more than one person, each Owner of the Townhome 
may vote or register protest to the casting of the vote by the other Owners of the Townhome through a duly 
executed proxy. In the event of disagreement between or among co-Owners and an attempt by 2 or more of 
them to cast such vote or votes, such vote or votes will not be counted. 

(e) An Owner may revoke a proxy given under this section by written notice of 
revocation to the person presiding over the meeting. 

(t) A proxy is void ifit is not dated. 

(g) A proxy terminates 11 months after its date, unless it specifies a shorter term or a 
specific purpose, or upon sale of the Townhome for which the proxy was issued. 

(h) A proxy holder may not appoint a substitute proxy holder unless expressly 
authorized to do so in the proxy. 

Section 3.5 Voting Procedures. Voting by Members is subject to the following: 

ballot. 
(a) Votes for contested positions on the Board of Directors must be taken by secret 
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(b) At the discretion of the Board or upon request of 20% of the Owners who are 
present in person or by proxy at a meeting at which a quorum is present, a vote on any matter affecting the 
Community on which all Owners are entitled to vote will be by secret ballot. 

(c) The results of a vote taken by secret ballot must be reported without reference to 
Owners' names, addresses, or other identifying information. 

(d) Voting may be by voice, by show of hands, by consent, by mail, by electronic 
means, by proxy, by written ballot, or as otherwise determined by the Board of Directors prior to the meeting 
or by a majority of the Members present at a meeting; provided, however, if secret balloting is required, the 
means of voting will protect the secrecy of the ballot. 

Section 3.6 Voting by Mail or Electronic Means in Lieu of a Meeting. 

(a) In case of a vote by mail or electronic means in lieu of a meeting, the secretaiy is 
to mail, deliver or provide notice to all Members, as allowed by applicable nonprofit corporation law. 

(b) The notice is to include: 

(i) a proposed written resolution setting forth a description of the proposed 
action; 

(ii) a statement that Members are entitled to vote by mail or electronic means 
••ror·~ or ''against" such proposal; 

(iii) a date at least 10 days after the date of the notice (or, as allowed under 
applicable nonprofit corporation law) after the notice given, on or before which all votes must be received 
at the Association's office at the address designated in the notice; and 

(iv) the number of votes which must be received to meet the quorum 
requirement and the percentage of votes received needed to cany the vote. 

(c) Voting by mail or electronic means is acceptable in all instances in the Declaration, 
Articles or these Bylaws requiring the vote of Members at a meeting. 

(d) The Association may conduct elections of directors by mail or electronic means, 
in its sole discretion, and pursuant to procedures adopted by it. 

Section 3.7 Voting in Elections of Directors/ Other Voting. 

(a) In an election of directors, the candidates receiving the largest number of votes are 
elected. 

(b) On all other items, the vote of more than 50% of Members voting at a meeting at 
which at least a quorum is present constitutes a majority and is binding upon all Members for all purposes 
except where a higher percentage vote is required in the Declaration, these Bylaws, the Articles of 
Incorporation, or by law. 

Section 3.8 Voting List. 

(a) The Association is to maintain a list of the names and addresses of all Members 
and the number of votes each is entitled to vote. 
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(b) After a record date is fixed for a membership meeting or for determining the 
'.vlembers entitled to vote by written ballot, the secretary is to make, at the earlier of 10 days before the 
meeting or 2 business days afier notice of the meeting has been given, a complete list of the Members 
entitled to be given notice of the meeting or any adjournment of the meeting. The list wilI be arranged in 
alphabetical order and is to show the name and address of each Member and number of votes to which each 
Member is entitled. 

(c) For the period beginning the earlier of 10 days prior to the meeting or 2 business 
days after notice of the meeting is given and continuing through the meeting and any adjournment of the 
meeting, this list will be kept on file at the Association's office. The list will be available for inspection 
upon written request by any Member during regular business hours and during the period available for 
inspection. 

(d) If the list is prepared in connection with a written ballot, it wilI be available for 
inspection beginning on the date the first written ballot is delivered and continuing through the time when 
such written ballots must be received by the Association in order to be counted. 

(e) Any Member may copy the list during regular business hours, at the Member's 
expense, and during the period it is available for inspection, provided the Member pays a reasonable charge 
covering the costs of labor and material for the copies, not to exceed the estimated cost of production and 
reproduction. 

(t) At all times, the list will be available for inspection and copying in accordance with 
these Bylaws and the Association's records inspection policy. 

Section 3.9 Limitation on Use of Voting List and Membership List. Unless the Board of 
Directors gives its prior consent, the Association's voting lists and membership list or any part thereof may 
not be: (a) obtained or used by any person for any purpose unrelated to a Member's interest as a Member; 
(b) used to solicit money or prope1ty unless the money or property will be used solely to solicit the votes 
of the Members in an election by the Association; (c) used for any commercial purpose; or (d) sold to or 
purchased by any person. 

Section 3.10 Transfer of Membership. Transfer of memberships are to be made on the 
Association's books only upon presentation of evidence, satisfactory to the Association, of the transfer of 
ownership of the Townhome. Prior to presentation of such evidence, the Association may treat the previous 
Owner as the Member entitled to all rights connected with a membership, including the right to vote and to 
receive notice, without liability. 

Article 4. Meetings of Members 

Section 4.1 Annual Meetings. 

(a) An annual meeting of the Members will be held during each of the Association's 
fiscal years, at such time, date and place as the Board determines or virtually, over the internet, by 
conference call or other electronic means, as the Board determines. 

(b) At these meetings, the directors are to be elected by the Members in accordance 
with the provisions of the Bylaws. 

(c) Failure to hold an annual meeting does not affect the validity of any action of the 
Association and is not considered a torfeiture or dissolution of the Association. 
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Section 4.2 Budget Ratification Meetings. 

(a) Meetings to consider proposed budgets are to be called in accordance with the 
terms of the Declaration and these Bylaws. 

(b) The Declaration's budget process allows a percentage of the Membership to veto 
a proposed budget adopted by the Board. 

(c) The budget process is as follows: 

(i) The Board of Directors is to prepare and approve a proposed budget at 
least annually. 

(ii) Within a reasonable time or 90 days after the Board of Directors adopts 
the proposed budget, the Board of Directors will mail or otherwise provide (as allowed by applicable law) 
a summary of the proposed budget to those entitled to vote and set a date for a special or annual meeting to 
consider ratification of the proposed budget. 

(iii) Notice for the meeting at which the budget will be considered must be 
provided not less than IO days or more than 50 days before the meeting (as allowed by applicable law). 

(iv) At the meeting, unless Owners holding at least 70% of the votes in the 
Association vote to reject the proposed budget, the proposed budget is ratified and becomes the approved 
budget of the Association. 

(v) A quorum is not required at the meeting if the meeting is only a budget 
meeting. lfthe meeting is also an annual or special meeting at which other business will be conducted, a 
quorum is required for other business to be conducted, but not required for ratification of the budget. 

(d) If a proposed budget is rejected by a percentage vote of the Members (as allowed 
for in the Declaration), the budget last ratified continues until a subsequent budget proposed by the Board 
of Directors is ratified. 

Section 4.3 Special Meetings. Special meetings of the Members may be called by the 
president, by a majority of the members of the Board of Directors or by the secretary, upon receipt of a 
written petition signed by Owners comprising at least 20% of the total votes of the Association. A written 
petition by the Owners must identify the special meeting purpose on each page of the petition, which must 
be a purpose for which the Association membership is authorized to act under the Governing Documents. 
The Board of Directors is to detennine the form of notice, and the date, time, place of the meeting or whether 
the meeting is virtual, held over the internet, by conference call or other electronic means. If the secretary 
does not give notice for a special meeting demanded pursuant to a proper petition within 30 days after the 
date the written demand(s) is delivered to the secretary, the person(s) signing the demand(s) may set the 
time and place of the meeting and give notice, pursuant to the terms of these Bylaws. Any meeting called 
under this section will be conducted by the president of the Board, or in their absence, a person chosen by 
a majority of the Board. 

Section 4.4 Record Date. The record date for detem1ining Members entitled to notice of any 
Member meeting is the date of the notice of the meeting, unless the Board determines otherwise. 
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Section 4.5 Notice of Meetings. 

(a) Written notice of each meeting of Members will be given by, or at the direction of, 
the secretary or person authorized to call the meeting by mailing a copy of the notice, postage prepaid or by 
hand delivery, or by any means allowed under nonprofit corporation law. 

(b) Notice of meetings given to Members must be at least 10 days before but not more 
than 50 days before the meeting. 

(c) Notice of meetings will be provided to each Member entitled to vote. If given by 
mail, the notice will be addressed to the Member's address or email address last appearing on the 
Association's books, or supplied by a Member to the Association for the purpose of notice. 

(d) The notice may also be physically posted in a conspicuous place in a part of the 
Community, if possible. 

(e) In addition, if electronic means are available, notice may be sent by email to any 
Owner who requests such delivery and fornishes the Association with their email address at least 24 hours 
before the meeting. 

(t) The notice is to specify the place, day and hour of the meeting and whether the 
meeting is viitual, over the internet, by conference call or other electronic means, with log-in or participation 
means to be provided when notice is given or subsequently. In the case of a special meeting, the notice must 
state the purpose of the meeting. 

(g) No matters will be heard nor action adopted at a special meeting except as stated 
or allowed in the notice. 

(h) 
with respect to: 

Notice ofan annual meeting need not include a description of the purpose(s) except 

(i) an amendment or restatement of the Declaration, Articles oflncorporation, 
or Bylaws of the Association; 

(ii) any proposal to remove an officer or director from office; 

(iii) any budget changes; or 

(iv) any other purpose for which a statement of purpose is required by law or 
the Governing Documents. 

Section 4.6 Place of Meeting/Virtual Meetings. Member meetings may be held at a place as 
may be fixed by the Board of Directors and specified in the meeting notice, or may be held virtually, over 
the internet, by conference call or electronic means. If held at a location, the location should be convenient 
to the Community. If held virtually, by conference call, or by electronic means, the place of the meeting is 
deemed to be the place or location of the host of the meeting. 

Section 4.7 Quorum. 

(a) The presence of 25% of the Members eligible to vote at the beginning of any 
meeting, in person or by proxy, constitutes a quorum for any action, except as otherwise provided in the 
Articles oflncorporation, the Declaration, and these Bylaws. 
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(b) Once a quorum is established for a meeting, it is conclusively presumed to exist 
until the meeting is adjourned and does not need to be reestablished. 

(c) If the required quorum is not present, the Members who are present have power to 
adjourn the meeting, from time to time, to a later date, until such time as a quorum is present. 

Section 4.8 Adiourned and Reconvened Meetings. Any membership meeting may be 
adjourned, to be reconvened at a later date or time, by vote of the Owners holding a majority of the vote 
represented at the meeting, regardless of whether a quorum is present. Any business that could have been 
transacted properly at the original session of the meeting may be transacted at the reconvened session. No 
additional notice of such reconvened session is required if the original session is adjourned for a period not 
exceeding 10 days. 

Section 4.9 Order of Business. The Board of Directors may establish the order of business 
and prescribe reasonable rules for the conduct of all Member meetings. Failure to strictly follow Robert's 
Rules of Order does not invalidate any action taken at a meeting. 

Section 4.10 Waiver of Notice. Waiver of notice of a membership meeting is deemed the 
equivalent of proper notice. Any Member may waive, in writing, any notice of any membership meeting, 
either before or after such meeting. A Member's attendance at a meeting, whether in person or represented 
by proxy, or virtually, is deemed a waiver by the Member of improper notice of the date and time of the 
meeting and of any specific business being conducted at the meeting. The foregoing is not waived if the 
Member specifically objects to improper notice at the time the meeting is called to order or the Member 
objects to improper notice of the specific business before the business is put to a vote. 

Article 5. Board of Directors 

Section 5.1 Number of Directors. 

(a) The Association's affairs are governed by a Board of Directors which consists of 
3 members, elected or appointed as provided below (the "Board"). 

(b) In the case where through removal or resignation the total number of Board 
members is less than 3, the Board is considered properly constituted until the vacancies are filled. 

(c) The number of directors may be increased or decreased by amendment of these 
Bylaws. 

Section 5.2 Qualifications of Directors. The following qualifications apply to Owner- elected 
or appointed Directors. Declarant-appointed Directors are exempt from the following qualifications. 

(a) An Owner and/or spouse of an Owner for a Townhome who is eligible to vote, 
current in payment of assessments, and othe1wise in good standing may be elected to or appointed to fill a 
vacancy on the Board. No more than 2 people from the same household may serve simultaneously on the 
Board. 

(b) If any Townhome is owned by a pa11nership, corporation, trust or other entity, or 
by a married person, any officer, partner, trustee or representative of that entity, or their spouse, is eligible 
to serve as a director and is deemed to be a Member for the purposes of these Bylaws. 
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(c) Any director who is more than 30 days delinquent in payment of any assessment 
is not qualified to serve on the Board. 

( d) Any director who has unexcused absences from 3 consecutive Board meetings is 
not qualified to serve on the Board. An absence is excused if the absent Board member notifies the president 
of the planned absence and the reason for the absence at least 3 days before the meeting, and a majority of 
the remaining Board members approve the absence as being for a valid purpose. 

(e) Any director who is in violation of any provision of the Association's Governing 
Documents for more than 60 days is not qualified to serve on the Board. 

(f) Any director who does not provide information required to comply with any 
statutory reporting requirements will not be qualified to serve on the Board. 

(g) If a director is not qualified to serve on the Board, the director's position may be 
deemed vacant by that determination being made by a majority of the remaining Directors. 

Section 5.3 Term of Otlice of Board Members. The term of office of the directors shall be 
three years or until a successor is elected. The terms of directors shall be staggered. 

Section 5.4 
contained herein: 

Election and Appointment of Directors. Notwithstanding any other provision 

(a) During the Period of Declarant Control, as defined in the Declaration, the 
Declarant may appoint members of the Board and may remove any such members of the Board appointed 
by it. Notwithstanding, no later than 60 days after the conveyance of 25% of the Townhomes to Owners 
other than the Declarant, at least l member and not less than 25% of the members of the Board must be 
elected by Owners other than the Declarant. Not later than 60 days after conveyance of 50% of the 
Townhomes to Owners other than the Declarant, not less than 33-1/3% of the members of the Board must 
be elected by Owners other than the Declarant. 

(b) No later than the termination of the Period of Declarant Control, the Owners shall 
elect a Board ofat least 3 directors, at least a majority of whom must be Members other than the Declarant 
or representatives of the Declarnnt. Thereafter, all directors shall be elected by the Owners or appointed as 
otherwise provided herein. 

Section 5.5 Resignation. Any director may resign at any time by giving written notice to the 
president, to the secretary or to the Board of Directors stating the effective date of the resignation. [fthe 
notice does not contain an effective date, it will be effective upon delive1y. Acceptance of a resignation is 
not necessary to make the resignation effective. 

Section 5.6 Removal of Directors. One or more directors or the entire Board, except any 
directors appointed by the Declarant, may be removed, with or without cause, at a meeting of Members 
called pursuant to these Bylaws, by a vote ofat least 67% of the Members present and entitled to vote at a 
meeting at which a quorum is present. Notice of a meeting of the Members to remove directors shall set 
forth that the meeting is being conducted for that purpose and shall be provided to eve1y Member of the 
Association, including the directors sought to be removed, as provided in these Bylaws. Directors sought 
to be removed shall have the right to be present at this meeting and shall be given the opportunity to speak 
to the Members prior to a vote to remove being taken. ln the event of removal of one or more directors, a 
successor shall be elected by the Members at the meeting to serve for the unexpired term of his or her 
predecessor. 
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Section 5.7 Vacancies. Vacancies on the Board caused by any reason (other than removal) 
may be filled by appointment by a majority vote of the remaining Board at any time after the occurrence of 
the vacancy. even though the directors present at that meeting may constitute less than a quorum. Each 
person so appointed is a director to serve for the remainder of the unexpired te1111. 

Section 5.8 Compensation. No director is to receive compensation for any service they may 
render as a director to the Association. However, any director may be reimbursed for actual expenses 
incu1Ted in the performance of Association duties. Reasonable food and beverages purchased for Board 
meetings is not considered compensation. 

Section 5.9 Standard of Condnct for Directors and Officers. 

(a) Each director and officer is to perfo1111 their duties as a director or officer in good 
faith, in a manner the director or officer reasonably believes to be in the Association·s best interests, and 
with the care an ordinarily prudent person in a like position would exercise under similar circumstances. 

(b) In the pe1formance of their duties, a director or officer is entitled to rely on 
information, opinions, rep01ts or statements, including financial statements and other financial data, in each 
case prepared or presented by: 

(i) one or more officers or employees of the Association whom the director 
or officer reasonably believes to be reliable and competent in the matters presented; 

(ii) legal counsel, professional property manager, public accountant, or other 
persons as to matters which the director or officer reasonably believes to be within such person's 
professional or expe1t competence; 

(iii) or a committee of the Association on which the director or officer does not 
serve if the director reasonably believes the committee merits confidence. 

(c) A director or officer is not considered to be acting in good faith if the director or 
officer has knowledge concerning the matter in question that would cause such reliance to be unwa1mnted. 
A director or officer is not liable to the Association or its Members for any action the director or officer 
takes or omits to take as a director or officer if, in connection with the action or omission, the director or 
officer performs their duties in compliance with this section. 

(d) A director or officer, regardless of title, is not a trustee with respect to the 
Association or with respect to any prope1ty held or administered by the Association. 

(e) The Board of Directors has the power and authority to adopt additional reasonable 
standards or rules of conduct for directors and officers which do not conflict with this section. 

Article 6. Meetings of the Board of Directors 

Section 6.1 Location of Meetings and Open MeetingsNirtnal Meetings. 

(a) Board meetings may be in person, at a location, or may be virtual and held over 
the internet. Meetings may also be held by conference call or electronic means. 

(b) When held in person, Board meetings are to be held at such location within or 
convenient to the Community as may be fixed by the Board of Directors. 
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(c) All Board meetings are to be open to attendance by Members or their designated 
representatives, as provided by Colorado law. 

Section 6.2 Regular Meetings. Regular Board meetings are to be held at the place, virtually, 
over the internet, by conference call, or by electronic means, at the time as may be fixed by the President 
or the Board. The Board may set a schedule of regular meetings by resolution, and no further notice is 
necessary. Agendas for Board meetings are to be made reasonably available for examination by all 
Members or their representative. 

Section 6.3 Special Meetings. Special Board meetings are to be held when called by the 
president or by any 2 directors. If a notice for a special meeting demanded by 2 or more directors is not 
given by the Board within 30 days after the date the written demand(s) is delivered to the Board, the 
directors signing the demand(s) may set the time and place of the meeting or vi1tually, over the internet, by 
conference call or by electronic means, and give notice pursuant to the terms of these Bylaws. Only those 
matters contained in the notice of the special meeting may be discussed, unless all directors are present at 
the meeting and agree to waive the notice requirement for such other matters. Agendas for special Board 
meetings are to be made reasonably available as provided above. 

Section 6.4 Organiwtional Meeting of the Board. An organizational meeting of the Board 
may be held, without notice, immediately following the annual meeting in the same place, virtually, over 
the internet, by conference call, or by electronic means, or at other date, place or virtually as the directors 
may determine. The purpose of this organizational meeting is to elect officers and for the transaction of 
such other business as may come before the meeting. 

Section 6.5 Notice of Board Meetings. 

(a) Unless the Board has adopted a meeting schedule, written notice of each Board 
meeting will be given by, or at the direction of, the secretary or person autho1ized to call the meeting. 

(b) The notice will specify the meeting day, hour, and the place (or if held virtually, 
by conference call, or electronically will include the access details), and in the case of a special meeting, 
the purpose of the meeting. 

(c) Notice may be given by mailing a copy of the notice, postage prepaid, at least 2 
days before the meeting, or any other means permitted by the Colorado Revised Nonprofit Corporation Act 
or allowed under nonprofit corporation law. Other means of distribution of this notice include, but are not 
limited to, verbal notice (if permitted under nonprofit corporation law), personal delivery, facsimile, and 
email delive1y to each Board member, addressed to the Board member's address last appearing on the 
Association's books, or supplied by a Board member for the purpose of notice. 

Section 6.6 Waiver of Notice. A waiver of notice of any Board meeting, signed by a director, 
whether before or after the meeting, is the equivalent to the giving of notice of the meeting to the director. 
A director's attendance at a meeting constitutes waiver of notice of the meeting except when the director 
attends for the express purpose of objecting to the transaction of business because the meeting is not 
lawfully called or convened. 

Section 6. 7 Quorum; Voting. A majority of the directors constitutes a quorum for the 
transaction of business unless there are fewer than 3 directors, in which case all directors must be present 
to constitute a quorum. One or more directors who participate by means of the internet, telephone or 
electronic communication are deemed present for establishing a quorum, if all persons participating can 
hear each other. The votes of a majority of the directors present at a meeting at which a quorum is present 
constitutes a Board decision unless there are fewer than 3 directors, in which case unanimity of the directors 
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is required to constitute a Board decision. [fat any meeting there is less than a quorum present, a majority 
of those present may adjourn the meeting. 

Section 6.8 Director Proxies. To dete1mine a quorum with respect to a particular issue and for 
the purposes of casting a vote for or against that issue, a director may execute, in writing, a proxy to be held 
by another director. The proxy is to specify a "yes," ''no,'" or "abstain" vote on each particular issue for 
which the proxy was executed. Proxies which do not specif)' a •;yes," "no," or "abstain" vote are not to be 
counted for the purpose of having a quorum present or as a vote on the pmticular issue before the Board. 

Section 6.9 Action without a Meeting. 

(a) The directors have the right to take any action in the absence of a meeting which 
they could otherwise have taken at a meeting ifa notice stating the action to be taken and the time by which 
a director must respond is transmitted in writing to each director and each director, by the time stated in the 
notice: 

(i) votes in writing for such action; or 

(ii) (A) votes in writing against such action, abstains in writing from voting, 
or fails to respond or vote; and (B) fails to demand in writing that action not be taken without a meeting. 

(b) The action is authorized if the number of directors voting in favor of the action 
equals or exceeds the minimum number of votes that would be necessaiy to take such action at a meeting 
at which all of the directors then in office were present and voted. An abstention is not a vote in favor or 
against an action. 

(c) Any action taken under this section has the same effect as though taken at a Board 
meeting. 

(d) All signed wdtten instruments necessary for any action taken pursuant to this 
section are to be filed with the minutes of the Board meetings. 

Article 7. Powers and Duties of the Board of Directors 

Section 7.1 Powers and Duties. The Board may act in all instances on the Association's 
behalf, except as provided in the Declaration, these Bylaws or the A1ticles oflncorporation. The Boai·d has, 
subject to the limitations contained in the Declaration, these Bylaws and the Articles of [ncorporation, the 
powers and duties necessary for the administration of the Association's affairs, and for the operation and 
maintenance of the Community as a first- class residential community. including the following powers and 
duties: 

(a) exercise any other powers conferred by the Governing Documents; 

(b) Adopt and amend rules and regulations, including responsible governance policies, 
procedures and rules and regulations, and including penalties for infraction thereof adopt and amend 
budgets (subject to any requirements of the Governing Documents); 

( c) keep and maintain full and accurate books and records showing all of the 
Association~s receipts, expenses, or disbursements; 

( d) collect assessments as provided by the Governing Documents; 
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(e) employ a managing agent, independent contractors or employees as it deems 
necessary, and prescribe their duties; 

(f) institute, defend or intervene in litigation or administrative proceedings or seek 
injunctive relief for violations of the Governing Documents, and in the Association's name, on behalf of 
the Association or 2 or more Owners, on matters affecting the Community, except as to Excluded Claims. 
As to Excluded Claims, the terms of the Declaration control and must first be complied with. 

(g) make contracts, administer financial accounts and incur liabilities in the 
Association's name; 

(h) acquire and hold in the Association's name and in the ordinary course of business, 
any right, title or interest to real estate; 

(i) with the approval of Owners holding at least 67% of the Association vote, convey 
Common Elements or subject Common Elements to a security interest; 

(j) grant easements, leases, licenses, or concessions through or over the Common 
Elements; 

(k) borrow funds and secure loans by granting an interest in future assessments in order 
to pay for any expenditure or outlay required pursuant to the authority granted by the provisions of the 
recorded Declaration and these Bylaws, and to execute all such instruments evidencing the debt necessary, 
subject to any requirements in the Governing Documents; 

(I) provide for the indemnification of the Association's directors and any person 
serving without compensation at the Association's request, and maintain professional liability insurance; 

(111) supervise all persons acting on the Association's behalf of and/or at the 
Association's direction; 

(n) procure and maintain insurance as set forth in the Governing Documents; 

(o) cause all persons having fiscal responsibilities for the Association's assets to be 
insured and/or bonded, as it may deem appropriate; 

(p) appoint such committees and committee members as deemed appropriate in 
carrying out its purposes. Committees shall have authority to act only to the extent designated in the 
Governing Documents or delegated by the Board. The Board shal I also have the power to remove any and 
all committee members with or without cause and to terminate any such committee; and 

(q) exercise for the Association all powers, duties, rights and obligations in or 
delegated to the Association and not reserved to the membership by other provisions of the Governing 
Documents or Colorado law. 

Section 7.2 No Waiver. The omission or failure of the Association or an Owner to entbrce 
the covenants, conditions, easements, uses, limitations, obligations, or other provisions of the Governing 
Documents shal.l not constitute or be deemed a waiver, modification, or release thereof, and the Board or 
the managing agent shall have the right to enforce the same at any time. 
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Section 7.3 Managing Agent or Bookkeeper. The Board may employ a managing agent or 
bookkeeper for the Community, at a compensation established by the Board, to perform duties and services 
authorized by the Board. Regardless of any delegation to a managing agent, directors are not relieved of 
responsibilities under the Governing Documents or Colorado law. 

Article 8. Officers and Duties 

Section 8.1 Designation and Qualification. The Association's officers consist of a president, 
one or more vice-presidents, a secretary, a treasurer and any other officers and assistant officers the Board 
deems necessary. The president and vice president must be directors. Except for the offices of secretary and 
treasurer, which may be held by the same person, no person may hold more than one office simultaneously. 

Section 8.2 Election and Terms of Office. During the Period of Declarant Control, the 
Declarant may appoint and remove the officers of the Association. TI1ereafter, the officers shall be elected 
by the Board for one year terms at the first meeting of the Board following each annual meeting of the 
Members. Each officer is to serve until a successor is elected, the Board removes the officer, or the officer 
resigns. 

Section 8.3 Resignation and Removal of Officers. Except for officers appointed by the 
Declarant, any officer may be removed from office with or without cause by a majority of the Board. Any 
officer may resign at any time by giving wtitten notice to the Board. A resignation shall take effect on the 
date of receipt of a notice or at any later time specified therein. Acceptance of a resignation shall not be 
necessary to make it effective. 

Section 8.4 Vacancies. During the Period of Declarant Control, a vacancy in any office 
appointed by the Declarant may be filled by the Declarant. Thereafter, a vacancy in any office may be 
filled by appointment by majority vote of the Board. The officer appointed to the vacancy shall serve for 
the remainder of the te11n of the officer replaced. 

Section 8.5 Duties of Officers. The duties of the officers are as follows: 

(a) · President. The president is the chief executive officer and has all of the general 
powers and duties which are incident to the office of president of a Colorado nonprofit corporation, 
including, but not limited to, the following: preside at all Board and Member meetings; see that Board 
decisions and resolutions ai·e ca1,-ied out; sign all contracts. leases and other written instruments; direct, 
supervise, coordinate and have general control over the Association's day-to-day affairs. 

(b) Vice President. The vice president is to take the place of the president and perform 
the president's duties whenever the president is absent or unable to act and is to perform other duties 
imposed by the Board of Directors. If neither the president nor the vice president is able to act, the Board 
of Directors will appoint another director to act in the place of the president on an interim basis. 

(c) Secretary. The secretary will record the votes and maintain the minutes of all 
Board and Member meetings; serve notice of Board and Members meetings; keep appropriate cun-ent 
records showing the Members of the Association together with their addresses, and pe1form such other 
duties incident to the office of secretary or as required by the Board. 

(d) Treasurer. The treasurer will be responsible for the receipt, deposit and 
disbursement of Association funds and sectnities and for maintenance of full and accurate financial records; 
will prepare an annual budget and a statement of income and expenditures to be presented to the 
membership; and deliver a copy of each to the Members. The treasurer will pe1form other duties incident 
to the office of treasurer or as may be assigned by the Board of Directors. 

13 



(e) Delegation. The duties of any officer may be delegated to the managing agent or 
another Board member; provided, however, the officer is not relieved of any responsibility under this 
section or under Colorado law. 

Article 9. Association Documents and Records 

Section 9.1 Records and the Right to Inspect Records, The Association or its managing 
agent, if any, is to keep and maintain records as required by Colorado law. The Association's records are 
subject to inspection and copying by any Member, at the Member's expense, in accordance with the 
Association's responsible governance policy, if any, regarding inspection and copying of records. The 
policy may require advance notice of inspection, specify hours and days of the week during which 
inspection is permitted, establish a reasonable maximum time limit for any inspection session, and establish 
reasonable foes for copies. 

Section 9.2 Minutes. Minutes or any similar record of Board and Member meetings, when 
signed by the secretmy or acting secretmy of the meeting, at·e presumed to truthfully evidence the matters 
set forth in the minutes. A recitation in the minutes that notice of the meeting was properly given is prima 
facie evidence that the notice was given. 

Section 9.3 Examination. The books, records and papers of the Association shall at all times, 
during normal business hours, be subject to inspection and copying by any Member, at his or her expense, 
to the extent prnvided by Colorado law. The Association may charge reasonable costs for copying or 
producing any of the records. 

Article 10. Indemnification 

Section 10.1 Obligation to Indemnify. 

(a) The Association shall indemnify any person who was or is a party, or is threatened 
to be made a party, to any threatened, pending or completed action, suit or proceeding, whether civil, 
criminal, administrative or investigative; by reason of the fact that the person is or was a director, officer 
or committee member of the Association; provided the person is or was serving at the request of the 
Association in such capacity; and provided that the person: 

(i) 

(ii) 
of the Association, and; 

Acted in good faith, and; 

In a manner that the person reasonably believed to be in the best interests 

(iii) With respect to any claimed criminal action or proceeding, had no 
reasonable cause to believe the conduct was unlawful. 

The termination of any action, suit or proceeding by judgment, order, settlement or 
conviction, or upon a plea of nolo contendere or its equivalent, shall not of itself create a presumption that 
the person did not act in good faith and in a manner reasonably believed to be in the best interests of the 
Association and, with respect to any criminal action or proceeding, had no reasonable cause to believe the 
conduct was unlawful. 

(b) Notwithstanding anything in subsection 11. l (a) above, unless a court of competent 
jurisdiction determines that, in view of all circumstances of the case, the person is fairly and reasonably 
entitled to expenses, no indemnification shall be made: 
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(i) In connection with a proceeding by or in the right of the Association where 
the person has been adjudged to be liable to the Association; or 

(ii) In connection with any other proceeding charging that the person received 
an improper personal benefit, whether or not involving action in an official capacity, the person has been 
adjudged liable on the basis the person received an improper personal benefit. 

(c) To the extent that the person has been wholly successful on the merits in defense 
of any action, suit or proceeding as described above, the person shall be indemnified against actual and 
reasonable expenses (including expert witness fees, attorney fees and costs) incurred in connection with the 
action. suit or proceeding. 

Section 10.2 Determination Required. 

(a) The Board shall determine whether the person requesting indemnification has met 
the applicable standard of conduct set fo11h above. The detern1ination shall be made by the Board by a 
majority vote of a quorum consisting of those members of the Board who were not parties to the action suit 
or proceeding. 

(b) If a quorum cannot be obtained as contemplated above or if a quorum has been 
obtained and the Board so directs, a determination may be made, at the discretion of the Board, by: 

(i) Independent legal counsel selected by a majority of the full Board; or 

(ii) By the Members, but Members who are also at the same time seeking 
indemnification may not vote on the determination. 

Section 10.3 Payment in Advance of Final Disposition. The Association shall pay for or 
reimburse the reasonable expenses as described above in advance of final disposition of the action, suit or 
proceeding if the person requesting indemnification provides the Board with: 

(a) A written affi1111ation of that person's good faith belief that he or she has met the 
standard of conduct described above and; 

(b) A written statement that the person shall repay the advance if it is ultimately 
determined that he or she did not meet the standard of conduct described above. 

Section 10.4 Directors and Officers Insurance. The Association will purchase and maintain 
insurance on behalf of any person who is or was a member of the Board of Directors, the manager, 
committee members, or anyone acting at the direction of the Board covering defense and liability expenses 
arising out of any action, suit or proceeding asserted against the person by vit1ue of the person's actions on 
behalf of the Association or at the direction of the Board, whether or not the Association would have the 
power to indemnify the person against liability under provisions of this A11icle. 

Article 11. Miscellaneous 

Section 11.1 Bvlaw Amendments. 

(a) These Bylaws may be amended by: 

15 



(i) The affirmative vote of a majority of the members of the Board at a duly 
constituted ineeting; provided, however, no amendment shall be made to the quorum requirement set forth 
in these Bylaws, and no amendment to the qualifications, powers and duties or terms of directors may be 
made without the affirmative vote of a majority of the Members present, in person or by proxy, at a regular 
or special meeting of the Members at which a quorum, as set forth in these Bylaws, is present; or 

(ii) The affirmative vote of Members holding a majority of a quorum of the 
votes in the Association voting in person or by proxy at a regular or special meeting of the Association 
called for such purpose, provided that notice has been sent to all Members pursuant to these Bylaws, and 
such notice sets f01th that the meeting is being conducted for the purpose of amendment. 

(b) Notwithstanding anything to the contra1y set forth in these Bylaws, these Bylaws 
may be amended by the Board, without Member approval, to comply with any statuto1y or judicial 
requirements. 

Section 11.2 Electronic Commnnications. 

(a) Permissive. 

(i) Whenever the Governing Documents require that a document, record or 
instrument be "written" or "in writing," the requirement is deemed satisfied by an electronic record. 

(ii) Whenever the Governing Documents require a signature on a document, 
record or instrnment, an electronic signature satisfies that requirement only if: (i) the electronic signature is 
easily recognizable as a secure electronic signature which is capable of verification, 1111der the sole control 
of the signatory, and attached to the electronic document in such a way that the document cannot be 
modified without invalidating the signature; or (ii) the Board of Directors reasonably believes that the 
signatory affixed the electronic signature with the intent to sign the electronic document, and that the 
electronic document has not been modified since the signature was affixed. 

(b) Verification and Liability for Falsification. The Board of Directors may require 
reasonable verification of any electronic signature, document, record or instrument. Absent or pending 
verification, the Board may refuse to accept any electronic signature or electronic record that, in the Board's 
sole discretion, is not clearly authentic. Neither the Board of Directors nor the Association are liable to any 
Owner or any other person for accepting or acting in reliance upon an electTOnic signature or electronic 
record that the Board reasonably believes to be authentic, or rejecting any such item which the Board 
reasonably believes not to be authentic. Any Owner or person who negligently, recklessly or intentionally 
submits any falsified electronic record or unauthorized electronic signature fully indemnifies the 
Association for actual damages, reasonable attorneys' fees actually incurred and expenses incurred as a 
result of such acts. 

Section 11.3 Fiscal Year. The Board has the right to establish and, from time to time, change 
the fiscal year of the Association. 
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Section 11.4 Notices. All notices to the Association or the Board will be delivered to the office 
of the managing agent, or if there is no managing agent to the Association's office, or to such other address 
as the Board may designate by written notice to all Owners. Except as otherwise provided, all notices to 
any Owner are to be mailed to the Owner's address as it appears in the Association's records or given as 
allowed by applicable nonprofit corporation law. All notices are deemed to have been given when mailed, 
transmitted or provided, except notices of changes of address, which is deemed to have been given when 
received. 

Section 11.5 Conflicts. In the case of any conflicts between the Declaration and these Bylaws 
or the Articles of Incorporation, the terms of the Declaration control. In the case of any conflicts between 
the A1ticles oflncorporation and these Bylaws, the terms of the Articles oflncorporation control. 

Section 11.6 Waiver. No restriction, condition, obligation or provision contained in these 
Bylaws is deemed to have been abrogated or waived by reason of any failure to enforce the same, 
irrespective of the number of violations or breaches which may occur. 

Section 11. 7 Interpretation. The provisions of these Bylaws are to be liberally construed to 
ensure the Community is operated and maintained to optimize and maximize each Member's enjoyment 
and use. 
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CERTIFICATION OF ADOPTION 

FCAP Confluence, LLC, as the incorporator (the ''lncorporator") certity that these Bylaws of 
Confluence at Two Rivers Community Association, Inc. were duly adopted by the Incorporator of 
Confluence at Two Rivers Community Association, Inc. in accordance w:th § 7-122-106(1 ), C.R.S., on 
November_, 2025. 

FCAP Confluence, LLC 
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Declaration 

for 
Confluence at Two Rivers 

a Planned Community subject to the Colorado Common Interest Ownership Act 

This Declaration is made by FCAP Confluence, LLC, a Colorado limited liability company 
("Declarant"). 

Recitals: 

A. Declarant is the owner of certain real property located in the County of Eagle, State of 
Colorado, which is more particularly described as set forth in Exhibit A attached and by reference made a 
part of this Declaration. 

B. Declarant desires to create a planned Community on the real praperty described in Exhibit 
A in which portions of such real estate are designated for residential use (as provided for in this Declaration) 
and portions are designated or may be designated as Common Elements. 

C. The purposes of Declarant and of this Declaration include, but are not limited to the 
following: 

• to create the planned community known as Confluence at Two Rivers; 

• to preserve and enhance the value and desirability of the Real Estate and the 
Community; and 

• to serve the purposes set forth in this Declaration and the other Governing 
Documents of the Community. 

Declarant has caused the "Confluence at Two Rivers Community Association, Inc.," a Colorado nonprofit 
corporation, to be incorporated under the laws of the State of Colorado as the owners' association, for the 
purpose of exercising the functions as set forth in this Declaration. 

ARTICLE 1. Submission/ Defined Terms 

Section 1.1 Submission of Real Estate. 

(a) Declarant submits the real property described in Exhibit A, together with all 
exceptions to title described in Exhibit B, including easements, rights, and appurtenances and the 
improvements erected or to be erected, together with all easements, rights, and appurtenances 
(including non-severed water and mineral rights) (collectively, the "Real Estate") to the terms and 
conditions of this Declaration. 

(b) Declarant declares that: 

(i) all of the Real Estate is held or sold, and conveyed subject to the easements, 
restrictions, covenants, and conditions in this Declaration; 
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(ii) this Declaration is made for the purpose of protecting the value and 
desirability of the Real Estate; 

(iii) this Declaration is made to be subject to CCIOA; 

(iv) this Declaration encumbers the Real Estate regardless of ownership and 
thus runs with the land; 

(v) this Declaration is binding on all parties having any right, title or interest in 
the Real Estate, their heirs, legal representatives, successors, and assigns; and 

(vi) this Declaration inures to the benefit and burden of each Owner and the 
Association. 

Section 1.2 Community Is Subject to CCIOA. The Community is subject to all of the Colorado 
Common Interest Ownership Act, C.R.S. § 38-33.3-101, et seq., as may be amended. 

Section 1.3 Defined Terms. Each capitalized term in this Declaration has the meaning specified or 
used in this Declaration, as defined below, or as the context provides or requires otherwise. 

(a) Allocated Interests. The votes in the Association and the Common Expense liability 
allocated to each Townhome pursuant to the terms of this Declaration and as initially set forth in 
Exhibit C. The Allocated Interest for each Townhome is a fraction, the numerator of which is one 
and the denominator of which is the total number of all Townhomes in the Community. Each 
Townhome is allocated one vote in the Association. 

(b) Articles oflncorporation. The Articles of Incmporation for the Association filed 
with the Colorado Secretary of State, as amended from time to time. 

(c) Assessment(s). Common Expense Assessments and any other assessment as 
allowed or provided for by this Declaration and under the limited lien priority provisions of CCIOA. 

( d) Association. Confluence at Two Rivers Community Association, Inc., a Colorado 
nonprofit corporation, and its successors and assigns. 

(e) Board or Board of Directors. The body responsible for management and operation 
of the Association. The term has the same meaning as executive board as defined in the Act. 

(f) Building(s). The buildings constructed orto be constructed by Declarant on the Real 
Estate. 

(g) Bylaws. The Bylaws of the Association, as amended from time to time. 

(h) CCIOA or Act. The Colorado Common Interest Ownership Act, C.R.S. § 38-33.3-
101, et seq., as amended from time to time. The Act applies as provided for by this Declaration. 

(i) 
Community 
constructed. 

Common Elements. All of the Real Estate owned by the Association within the 
except the Townhomes and the real property upon which the Townhomes are 

2 



G) Common Expense Assessment. In addition to the definition included in the Act, the 
term Common Expense Assessment means the funds required to be paid by each Owner in payment 
of such Owner's liability for, without limitation, the following items: 

(i) an Owner's Allocated Interest in the Common Expenses; 

(ii) late charges, attorneys' fees, fines, and interest charged by the Association 
at the rate as determined by the Board; 

(iii) charges against a particular Owner and/or Townhome for the purpose of 
reimbursing the Association for expenditures and other costs of the Association in curing 
any violation of the Governing Documents by an Owner or Related Users ("Individual 
Purpose Assessment"); 

(iv) charges levied against an Owner pursuant to the Declaration due to Owner's 
negligence or misconduct ("Default Assessment"); and 

(v) any sums permitted by the Governing Documents to be assessed against a 
particular Owner or Townhome. 

(k) Common Expenses. As used in this Declaration, this term includes all charges 
levied by and for the benefit of the Association pursuant to the Governing Documents, including, 
but not limited to: annual costs and expenses of the Association resulting from owning, leasing, 
using, maintaining, or otherwise controlling any real or personal property, or sharing in the costs of 
operating any part of the Community, the Common Elements, or those portions of Townhome 
Exteriors that are maintained by the Association pursuant to Section 5.2; and expenses incurred by 
the Association pursuant to this Declaration in amounts determined by the Board of the Association, 
and as budgeted to fund reserves. 

(1) Community. Confluence at Two Rivers, the planned Community created by this 
Declaration. 

(m) County. Eagle County, Colorado. 

(n) Declaration. This Declaration and any and all duly executed amendments, 
supplements, or additions to this Declaration recorded in the office of the Clerk and Recorder of 
Eagle County, Colorado, and including any maps or plats recorded in connection with the 
Community. 

(o) Declarant. The "Declarant" named in this Declaration and/or any successor and/or 
assignee designated by written notice or assignment executed by a Declarant and by the transferee 
and recorded (to the extent any rights or powers of Declarant are transferred or assigned to such 
transferee). 

(p) Design Guidelines. Collective reference to all written design and development 
guidelines, policies and procedures, application and review procedures and fee schedules, and all 
architectural controls which apply to renovations or remodeling of any Townhome, as enacted by 
Declarant and/or Board of Directors, pursuant to rule-making authority. 
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( q) Development Rights or Special Declarant Rights. The rights of a declarant under 
CCIOA, whether expressly stated in this Declaration or not and the rights of Declarant under this 
Declaration, including control of the Board of the Association. 

(r) Excluded Claim(s). Any claim in a civil action, lawsuit or arbitration (other than the 
arbitration allowed for in this Declaration) related to construction or design of the Buildings, 
Townhomes, Lots, grading, landscape, Common Elements, drainage within the Community or any 
improvements constructed or designed by Declarant or the following persons: a contractor, 
subcontractor, developer, builder, architect, engineer or inspector, or affiliates of any of these, or 
any person or persons responsible for any part of the construction or design of a Townhome or the 
Community, including officers, directors, shareholders, members, managers, employees or servants 
of these persons. Excluded Claim also includes any claims against Declarant or its affiliates or agents 
or employees ofDeclarant or its affiliates. 

(s) Governing Documents. Collective reference to those documents which govern the 
operation of the Community and the Association, including: (i) this Declaration; (ii) the Articles of 
Incorporation; (iii) the Bylaws; (iv) the Rules, regulations, policies and procedures (including 
Design Guidelines); and (v) the Plat, as one or more of the same may be amended from time to time. 

(t) Improvements. Any change to the original Townhome Exterior or Real Estate 
visible from a neighboring Townhome subsequent to an Owner's acquisition of its interest therein, 
including as installed within or upon all or a portion of a Townhome. 

(u) Limited Common Elements. Any portion of the Real Estate which is either limited 
to or reserved in this Declaration, on the Plat, or by authorized action of the Association or Declarant, 
as a common element for the exclusive use and benefit of a Townhome, or is limited to and reserved 
for the common use of more than one but fewer that all Townhomes. 

(v) Lot(s). Those separate parcels shown upon the Plat or any other recorded map or 
plat affecting the Real Estate. 

(w) Mortgage. Any mortgage instrument, deed of trust, or other security instrument duly 
recorded in the records of the office of the Clerk and Recorder of Eagle County creating a lien on 
an Owner's ownership interest in a Townhome, together with each and every collateral obligation 
secured by such instrument. A "First Mortgage" is a Mortgage having priority ofrecord over all 
other recorded liens against an Owner's ownership interest in a Townhome except the Common 
Expense Assessment lien of the Association (as allowed under parts ofCCIOA made applicable in 
this Declaration, to allow for limited lien priority of the Association as allowed for under that Act) 
and governmental liens (made superior by other state statutes). 

(x) Mortgagee. A bank, savings and loan association, insurance company, real estate 
mortgage investment trust, pension fund, an agency of the United States Government (including 
"VA" or "FHA"), mortgage banker, the Federal National Mortgage Association ("FNMA"), the 
Federal Home Loan Mortgage Corporation ("FHLMC") or any other lender generally recognized as 
an institutional lender, or Declarant, holding a Mortgage. A "First Mortgagee" is a Mortgagee having 
priority ofrecord over all other recorded liens against an Owner's ownership interest in a Townhome 
except the Common Expense Assessment lien of the Association (as allowed underparts ofCCIOA 
made applicable in this Declaration, to allow for limited lien priority of the Association as allowed 
for under that Act) and governmental liens (made superior by other state statutes). 
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(y) Owner. Any individuai group ofindividuals, or entity that purchases a Townhome 
holds a fee interest in and to that portion of the Real Estate upon which such Townhome is 
constructed. 

(z) Party Wall(s). Any wall that is built as a part of the original construction of the 
Townhomes and placed on or about the horizontal or vertical boundary line between two (2) 
Townhomes. To the extent not inconsistent with the provisions of this Declaration, the general mies 
oflaw regarding party walls and liability for property damage due to negligence or willful acts or 
omissions apply. 

(aa) Period of Declarant Control. The period of time commencing on the date of 
recordation of this Declaration and expiring on the earlier of: sixty (60) days after conveyance of 
Townhomes to Owners other than Declarant in seventy-five percent (75%) of the maximum number 
ofTownhomes (as allowed under this Declaration); two (2) years after the last sale of a Townhome 
by Declarant in the ordinary course of business; or two (2) years after any right to add new real 
property was last exercised or as surrendered, in writing, by Declarant. 

(bb) Plat. That certain site plan or plat for all of the Real Estate recorded in the real 
property records for Eagle County, Colorado, as the same may be amended from time to time. The 
"notes" on the various sheets comprising a Plat are incorporated by this reference and are fully 
enforceable as though set forth in this Declaration. 

(cc) Real Estate. The property described in Exhibit A, together with all easements, 
rights, and appurtenances and the improvements erected or to be erected on the Real Estate, together 
with all easements, rights, and appurtenances (including non-severed water and mineral rights). All 
exceptions to title to which the Community is subject to as of the date of this Declaration are recited 
in Exhibit B. 

(dd) Related User. Any person who resides with an Owner within a Townhome; is a 
guest or invitee of an Owner; is an occupant or tenant of a Townhome; and any family member, 
guest, invitee or cohabitant of the foregoing. 

(ee) Rules or Rules and Regulations. All mies, regulations, policies, and regulations, 
including by way of example only, use restrictions, Design Guidelines, governance policies, and 
enforcement enacted by the Board pursuant to this Declaration, the Bylaws and as allowed by law. 

(ff) Townhome. A separate ownership interest in a residential townhome and that 
portion of the Real Estate upon which such townhome is constructed and that shares a Party Wall 
with part of another townhome and is part ofa Building and/or a physical portion of the Community 
as shown on the Plat or any other recorded map, and all improvements and fixtures contained therein, 
together with the undivided interest in the Common Elements. 

(gg) Townhome Exterior. Townhome Exterior includes items specifically allocated to 
an Owner to maintain, repair, replace and improve, and includes all exterior surfaces of a Townhome 
including, but not limited to, all structural components, foundations, windows, doors, door and 
window trim, window wells, exterior siding, stucco, brick, roofs, roofing surfaces and shingles and 
roof lining, gutters, downspouts, drain spouts, flues, front patios, balconies and deck areas (if any), 
exterior screen and glass surfaces, external vents, sidewalks, concrete on the exterior of the 
Townhome and any Improvements added by an Owner. 
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ARTICLE 2. Real Estate, Townhomes, and Common Elements 

Section 2.1 Real Estate. The Community is a planned residential townhome community 
located in Eagle County, Colorado. The Real Estate of the Community is described in Exhibit A. All 
exceptions to title to which the Community is presently subject are recited in Exhibit B. In addition, the 
Community may be subject to other easements or licenses granted pursuant to the Governing Documents, 
or granted or allowed by authority reserved in any recorded document or established under this Declaration, 
or in the Act. The Real Estate is subject to Declarant's Development Rights and Special Declarant Rights as 
provided for in this Declaration. 

Section 2.2 Number ofTownhomes. The initial maximum number ofTownhomes is forty-six 
(46). 

Section 2.3 Identification of Townhomes / Description of Townhomes. A contract for the 
sale or assignment of a Townhome, written prior to recordation of the Plat and Declaration, may legally 
describe a Townhome by its identifying unit designation followed by the words "Confluence at Two Rivers", 
with further reference to the Declaration and Plat to be recorded. Subsequent to the recordation of the Plat 
and Declaration, a contract for the sale or assignment of a Townhome may legally describe a Townhome by 
its identifying unit designation followed by the words "Confluence at Two Rivers", with further reference 
to the recorded Plat and the recorded Declaration. An Owner's undivided interest in the Common Elements 
shall not be separated from the Townhome to which it is appurtenant and shall be deemed conveyed or 
encumbered with that Townhome without specific reference thereto in the legal description and instrument 
conveying or encumbering said Townhome which may only refer to the title to that Townhome. The 
reference to the Plat or Declaration in any instrument shall be deemed to include any supplements or 
amendments to the Plat or Declaration without specific reference thereto. 

Section 2.4 Initial Common and/or Limited Common Elements. 

(a) The Common Elements shall remain undivided, and no Owner or any other person 
shall bring any action for partition or division of the Common Elements. 

(b) Common Elements may be added or modified, as allowed under this Declaration. 
See Exhibit D. 

(c) There are no Initial Limited Common Elements in the Community. See Exhibit E. 

( d) Limited Common Elements may be added or modified, as allowed under this 
Declaration. See Exhibit F and other provisions of this Declaration. 

(e) 
Declarant. 

Until added, areas that may become Common Elements will be maintained by 

(f) Once the initial improvements of Declarant on the Common Elements are 
constructed and in use by any Owner who acquired a Townhome from Declarant, those Common 
Elements are to be maintained by the Association. The Association, by the terms of this Declaration, 
agrees to maintain the Common Elements. 

(g) Declarant has the right to perform maintenance on Common Elements, if it desires, 
inclusive of any landscaping that may extend into the boundaries of any Townhome. This 
maintenance may extend through any warranty periods provided by vendors to Declarant on 
landscape or other improvements made to the Common Elements. 
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(h) The Common Elements may be regulated by the Association, including the 
determination of the Board to use the Common Elements in manners deemed by the Board to be 
consistent with the purposes of this Declaration (as set forth in this Declaration). 

(i) Portions of the Common Elements may be designated as a Limited Common 
Element to certain Townhomes. 

G) Easements for use and/or access are established across the areas that are, and also 
that may become, Common Elements, which easements are for the benefit of the Owners. Once the 
areas that may become Common Elements are constructed or improved by Declarant and in use by 
the Owners, those areas are to be covered by the general liability insurance maintained by the 
Association as provided elsewhere in this Declaration. 

(k) The Common Elements or Limited Common Elements, if any, may be changed, 
from time to time, by Declarant or by the Board, pursuant to the provisions in this Declaration. 

Section 2.5 Radon Notice and Disclaimer. Owners acknowledge that Declarant and this 
Declaration disclose that radon gas contamination is a naturally occurring threat throughout the Rocky 
Mountain region and that potential radon contamination in a Townhome can be mitigated through 
modifications to a Townhome. By acquiring a Townhome, each Owner acknowledges they have assumed 
all risk for any potential radon contamination and that should radon contamination be discovered by an 
Owner or resident at any time, it is an Owner or resident's sole obligation to correct the radon contamination. 
Declarant and the Association have made no investigation to determine whether the Real Estate is affected 
by radon. Each Owner and resident acknowledge that neither Declarant nor the Association has made any 
representations or warranties, express or implied, concerning the presence or absence of radon within the 
Real Estate or any Townhome or the soils beneath or adjacent to any Townhome. Each Owner releases 
Declarant and the Association from any and all liabilities and claims with respect to radon gas. 

Section 2.6 Concrete Finishes. 

(a) Each Owner acknowledges and accepts that there may be concrete finishes on 
improvements of or serving a Townhome and that those areas, as constructed with concrete, will 
settle and crack. 

(b) When natural materials like concrete are used, natural variability, not uniformity, is 
to be expected as the surface of the concrete matures. Each Owner and the Association waives and 
releases Declarant from variability in concrete finishes. 

(c) Declarant and the Association are not responsible for and do not warranty interior 
or exterior concrete, including, but not limited to, cracking, discoloration, spalling, settlement, 
heaving and/or movement. 

( d) Declarant does not warrant any damage to the Real Estate in the event that proper 
maintenance is not performed, including the use of ice melting materials (which is not 
recommended) on any part of the Real Estate. 

ARTICLE 3. The Association 

Section 3.1 Membership. Every person who is an Owner is subject to this Declaration and is a 
member of the Association. Membership is appurtenant to and may not be separated from ownership of a 
Townhome. Ownership of such Townhome is the sole qualification for such membership. Where more than 
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one person holds an ownership interest in a Townhome, all such persons are members of the Association; 
provided, however, regardless of the number of owners of a Townhome, each Townhome shall only be 
allocated one vote in the Association. 

Section 3.2 
Association. 

General Pnrposes. Powers. Authority and Restrictions on and of the 

(a) The Association, acting solely through its Board of Directors, is to perform 
functions and manage the Community, including its business affairs, as provided in the Governing 
Documents, so as to protect the value and desirability of the Real Estate and to further the interests 
of the Owners and Related Users. 

(b) Any purchaser of a Townhome is deemed to have assented to, ratified and approved 
this Declaration and the terms of this Declaration. 

(c) The Association has all powers necessary or desirable to effectuate the purposes of 
the Community and the Association. 

( d) The Association is governed by the Governing Documents and other applicable 
laws. 

( e) The Board of Directors may, by written resolution, delegate authority to a manager, 
managing agent or bookkeeper for the Association, provided no such delegation relieves the Board 
of final responsibility. 

(f) The Association may not commence an arbitration on an Excluded Claim without 
first complying with the terms of other provisions of this Declaration. 

(g) 

Section 3.3 

The Association may not sue on an Excluded Claim. 

Association Services and/or Utilities. 

( a) The Association may provide services and utilities to any portion of the Real Estate 
or Townhomes as it determines. 

(b) Water and sewer utilities may initially be provided by the Association to the Real 
Estate and Townhomes by one or more meters or facilities allocated by local government to the 
Association. 

Section 3.4 Association Accounting. Reserve Funds and Snrplus. 

( a) The Association is to keep books and financials as is typical for homeowner 
associations. 

(b) The Association may establish a reserve fund for the maintenance, repair and 
replacement of those items the Association is required to maintain. The Association is not required 
by !ms Declaration to establish a reserve fund. 

( c) Reserve funds may be funded through the monthly payments of the annual Common 
Expense Assessments or through other Assessments. 
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(d) Any surplus funds derived from Assessments may be transferred to the reserve fund, 
or may be used for Association operations. The choice may be made in the Board of Directors' sole 
discretion. By purchase of a Townhome, each Owner directs the Board of Directors to make this 
determination periodically, as the Board determines. 

Section 3.5 Association Agreements / Contracts. 

(a) Any agreement for professional management or bookkeeping, or for employment 
or lease ofrecreational or parking area facilities entered into during the Period ofDeclarant Control 
may not exceed one (1) year. Any such agreement must provide for termination by either party 
without cause and without payment of a termination fee or penalty upon thirty (30) days' written 
notice. This provision is based on Section 305 of the Act and provides a period of notice of thirty 
(30) days, for the benefit of the Association as opposed to the ninety (90) day notice set out as the 
minimum in the Act. The Association is not bound either directly or indirectly by the foregoing 
contracts or leases entered into during the Period of Declarant Control unless the Association is 
provided with a right of termination of any such contract or lease without cause, which is exercisable 
without penalty at any time after at least thirty (30) days' notice to the other party to the contract. 

(b) Any other agreements, contracts for services or leases ( other than as set forth above 
or as entered into by the Association by Declarant or an affiliate ofDeclarant) are not limited to one 
(1) year and are not subject to the termination rights set forth above and allowed for as to specified 
contracts by the Act, so long as the contract or lease is bona fide and not unconscionable to the 
Owners at the time it was entered into under the circumstances then prevailing. 

Section 3.6 Promulgation of Rules. 

(a) Subject to the terms of this Declaration, the Board may adopt, amend, repeal and 
enforce Rules and impose fines for violations of the Governing Documents. 

(b) The Board may proceed with Rules as it deems desirable with respect to the 
interpretation and implementation of this Declaration, the operation of the Association, and the 
Townhomes and Real Estate in accordance with the following: 

(i) The Rules are to be reasonable and uniformly applied. 

(ii) Copies of the currently effective Rules must be made available to each 
Owner upon request. 

(iii) Each Owner must comply with the Rules and see that Related Users comply 
with the Rules. 

(iv) In the event of conflict between the Rules and this Declaration, this 
Declaration prevails, but only to the extent that such rule or regulation invalidates a specific 
provision in this Declaration. 

Section 3.7 Open Meetings of the Association and Board of Directors. 

(a) All meetings of the Association and the Board of Directors are open to every Owner, 
or to any person designated by an Owner in writing to the Association as the Owner's representative 
in advance of a meeting. 
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(b) All Owners or designated representatives so desiring are permitted to attend, listen, 
and speak at an appropriate time determined by the Board of Directors during the meeting. 

(c) The Board of Directors may place reasonable time restrictions on those persons 
speaking during the meeting but must permit an Owner or its designated representative to speak 
before the Board takes formal action on an item under discussion, in addition to any other 
opportunities to speak. 

( d) The Board of Directors may provide for a reasonable limit on the number of persons 
to speak on each side of an issue. 

( e) Upon the final resolution of any matter for which the Board of Directors receives 
legal advice or that concerns pending or contemplated litigation, the Board may elect to preserve the 
attorney-client privilege in any appropriate manner, or it may elect to disclose such information, as 
it deems appropriate. 

Section 3.8 Governance Policies. The Association is to adopt and maintain Governance 
Policies, to guide governance and operation of the Community and the Association and as required by 
CCIOA. 

Section 3.9 Indemnification. To the full extent permitted by law, all officers, members of the 
Board of Directors and committee members of the Association shall be and are indemnified by the Owners 
and the Association. This indemnification extends to all expenses and liabilities including attorneys' fees 
reasonably incurred by or imposed upon them in any proceeding to which they may be a party, or in which 
they may become involved, by reason of being or having been an officer or member of the Board of 
Directors, or committee member or any settlements of the Association. This indemnification applies whether 
or not they hold such position at the time such expenses are incurred. In the event such person is adjudged 
guilty of willful misfeasance or malfeasance in the performance of their duties, this indemnification will 
then no longer apply and such person is to reimburse the Association. 

Section 3.10 Appointment / Removal of Officers / Board Members During the Period of 
Declarant Control. Declarant has the power and authority, pursuant to the Act and this Declaration, to 
appoint and remove officers and members of the Board of Directors. This authority extends through the 
Period ofDeclarant Control. 

Section 3.11 Initial Owner Elections of Board Members. 

(a) Not later than sixty (60) days after conveyance oftwentycfive percent (25%) of the 
maximum number of Townhomes allowed under this Declaration to Owners other than Declarant, 
at least one member and not less than twenty-five percent (25%) of the members of the Board of 
Directors must be elected by Owners other than Declarant. 

(b) Not later than sixty (60) days after conveyance of fifty percent (50%) of the 
maximum number of Townhomes allowed under this Declaration to Owners other than Declarant, 
not less than thirty-three and one-third percent (33 1'3%) of the members of the Board of Directors 
must be elected by Owners other than Declarant. 

(c) Upon termination of the Period ofDeclarant Control, a majority of the Board of 
Directors must be elected by the Owners as provided for in the Act. 
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Section 3.12 Contracts of the Association Entered into Dnring the Period of Declarant 
Control. Contracts of the Association entered into by the Association during the time or Period ofDeclarant 
Control may be subject to termination by the Association, once a majority of the Board has been elected by 
the Owners, as allowed for in the Act. 

Section 3.13 Declarant May Relinguish Rights. At any time prior to the end of the Period of 
Declarant Control, Declarant may relinquish the right to appoint and remove Board members, but may 
require certain specific actions of the Board of Directors to be approved by Declarant. 

ARTICLE 4. Easements 

Section 4.1 Easement for Access. Owners have an easement for access to the Townhomes, for 
pedestrian access and for vehicle access ( on such roads and parking areas as may be constructed) on the 
properties owned by Declarant and described in Exhibit E. All or part of those properties may become 
Common Elements when and as determined by Declarant. Owners fully assume, on behalf of Owner and 
Related Guests, all risks associated with the use of the access easement and all liability for any damage or 
injury to any person or thing as a result of such use. Upon the request of Declarant, Owner shall also 
immediately reimburse Declarant for any expenses that Declarant incurs related to any damage or injury 
to any person or improvement as a result of any negligent use or misuse of the access easement by Owner 
or Related Guests. Declarant shall not be liable for any damage or injury resulting from such use unless 
such damage or injury is caused solely by the willful acts or gross negligence ofDeclarant or its agents or 
employees. DECLARANT SHALL NOT BE LIABLE TO OWNERS, RELATED GUESTS OR ANY 
OWNER'S FAMILY MEMBER OR OTHER INVITEE FOR INJURY OR DAMAGE CAUSED BY 
ANY LATENT CONDITION OF SUCH AREAS OR CAUSED BY THE ELEMENTS OR BY OTHER 
RESIDENTS OR PERSONS. 

Section 4.2 Easement for Utilities and Drainage. 

(a) Each and every Townhome is subject to an easement for installing, replacing, 
repairing, and maintaining common water, irrigation, sewer, drainage, electricity, cable, dish or 
satellite antennas and/or other utility lines/utilities and for any utility boundary fencing. 

(b) Utilities serving any Townhome or Common Elements may pass through other 
portions of the Real Estate, which is burdened with this easement. 

(c) By virtue of these easements, it is expressly permissible for Declarant or the 
Association or the utility companies, municipalities or other parties supplying such utility service to 
erect and maintain the necessary equipment within the Real Estate and to affix, repair and maintain 
equipment, irrigation lines, water and sewer pipes, gas, electric and telephone wires, circuits, 
conduits and meters. 

( d) These easements and related obligations and duties are appurtenant to and pass with 
the title to each Townhome. 

(e) Declarant has the reserved right to establish easements to serve the Community or 
the properties descnbed in Exhibit A In this regard, any easements given ofDeclarant subsequent 
to this Declaration or any Plat being recorded are confirmed and expressly included in the 
Community and made subject to this Declaration. 

Section 4.3 Easement for Encroachments. If any portion of a Townhome encroaches upon 
any Common Element or adjoining Townhome, a valid easement for such encroachment and for the 
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maintenance of same, shall and does exist. Similarly, if any portion of the Common Elements encroaches 
upon a Townhome, a valid easement for the encroachment and for the maintenance of same shall and does 
exist. Such encroachments and easements are not considered or determined to be encumbrances either on 
the Common Elements or any Townhomes affected. Further, such easements are deemed to run with the 
land upon which the improvements may be found. 

Section 4.4 Easements for the Association and Each Owner. The Real Estate is subject to an 
easement in favor ofDeclarant or the Association (including its agents, employees and contractors) and to 
the adjacent Owner, to allow for their performance of obligations under this Declaration or under any of the 
other Governing Documents. 

Section 4.5 Emergency Easements. A nonexclusive easement for ingress and egress is granted 
to all police, sheriff, fire protection, ambulance, and other similar emergency agencies or persons, now or 
subsequently servicing the Community, to enter upon any part of the Community in the performance of their 
duties. 

Section 4.6 Perimeter Easements. Easements are given by all Owners to Declarant and to the 
Association for the placement or existence of any boundary fences and/or walls, if any, and for any boundary 
improvements. These easements include the right and easement, but not the obligation, of the Association 
to maintain either the boundary fence or any boundary line improvement or wall. 

Section 4.7 Warranty, Repair and Construction Easement. Declarant and its assignees have 
the right to perform warranty work, repairs and complete construction on the Common Elements and the 
Real Estate, including after sale of a Townhome to an Owner. This includes the right to control such work 
and repairs, along with a right of access, until completion. These rights ofDeclarant are not to be construed 
as Development Rights or Special Declarant Rights or other rights allowed for under CCIOA, but rather, as 
rights independent of CCIOA, based on common law. 

Section 4.8 Owners' Easements of Enjoyment. 

(a) Every Owner has a right and easement for access to their Townhome by this 
Declaration and through the Association. 

(b) Every Owner also has the right and easement of enjoyment in and to the Common 
Elements of this Community. 

(c) These easements are appurtenant to and pass with title to every Townhome, subject 
to the following provisions: 

(i) The right of the Association to promulgate and publish Rules with which 
each Owner and their Related Users must strictly comply. 

(ii) The right of the Association to suspend the voting rights of an Owner for 
any period during which any Assessment against their Townhome remains unpaid, and for 
a period not to exceed sixty (60) days for any infraction of the Rules. 

(iii) The right, power, and authority of the Association to grant any easement, 
right-of-way, license, lease, dedication, transfer, or conveyance or grant of any similar 
interest affecting the Common Elements, to the extent permitted by the Act. 
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(iv) The right of the Association to close or limit the use of the Common 
Elements while maintaining, repairing, and making replacements. 

(v) The rights of the Association as set forth in this Declaration and other 
Governing Documents for the Community. 

(vi) The Development Rights and Special Declarant Rights of Declarant 
reserved in this Declaration. 

(vii) The obligation of the Association to maintain general liability insurance on 
areas that may become Common Elements after those areas are improved by Declarant and 
in use by Owners. 

Section 4.9 Delegation of Use. Any Owner may delegate his right of enjoyment to the Common 
Elements to Related Users. 

ARTICLE 5. Maintenance 

Section 5.1 Scope of Association Maintenance and other Responsibilities. The Board of 
Directors of the Association determines the specifications, scope, extent, nature and parameters of the 
Association's maintenance and other responsibilities. 

Section 5.2 Limited Snow Removal. The Association has sole control over and assumes the 
cost of limited snow clearing on the Real Estate from the front-door walkway (i.e., the sidewalk located in 
the front of a Townhome from the back of the curb of the private street to the base of the bottom step of the 
front door stoop). For snow events ofless than two inches (2"), each Owner and/or their Related User is 
responsible for snow clearing on their front-door walkway or other sidewalks. Ice melt products are 
prohibited for use by the Association or any Owner or resident. Only sand is allowed on concrete for 
treatroent of ice. 

Section 5.3 No Association Maintenance, Repair, Replacement or Improvement of 
Townbome Exteriors. Maintenance, repair, replacement and improvement of Townhome Exteriors ( except 
as to the limited snow clearing described in Section 5.2 of this Declaration) is allocated to each individual 
Owner as more fully provided in Section 5.10 below. 

Section 5.4 Association's Maintenance of Common Elements. The Association is responsible 
for maintenance, repair, replacement and improvement of the Common Elements, including, but not limited 
to private roads and streets, parking areas, curbs, sidewalks, drainage, common area lighting, landscaping, 
retaining walls and a Community perimeter boundary fence. The Association's obligation to maintain all 
landscaping of the Real Estate and Community is inclusive of any landscaping located within the boundaries 
of any Townhome outside of the foundation thereof but excluding the maintenance of any Association 
approved Improvements. 

Section 5.5 Utility Maintenance by the Association. The Association will maintain all pipes, 
lines, ducts, electrical conduits, or other apparatus serving more than one Townhome or which pass through 
or on another Townhome, including electric utility lines in soffits of the Townhomes. 

Section 5.6 Association Service Contracts. The Association will maintain and be responsible 
for service contracts or providing for: 

(a) trash and recycling; and 
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(b) other services as determined by the Association, acting through the Board of 
Directors. 

Section 5. 7 Chart. The Association may supplement the list of items to be maintained by the 
Association or Owners by resolution or by a maintenance and insurance chart adopted by the Board. 

Section 5.8 Declarant Responsibility Is Limited as to Association Maintenance. Declarant 
has no responsibility for any actions of the Association or its decisions once Declarant relinquishes control 
to aBoard ofDirectors elected by Owners. 

Section 5.9 Association Maintenance Policy Responsibilities. The Association has full 
responsibility to ensure proper maintenance policies are in place and are implemented. 

Section 5.10 Owner Maintenance and Other Responsibilities. 

(a) Except for those maintenance items allocated to the Association in Section 5.2 
above, Owners are responsible for the maintenance, repair, replacement and improvement of the 
Townhome (including maintenance, repair, replacement, and improvement of the interior of the 
Townhome and all portions of Townhome Exteriors that are not otherwise maintained by the 
Association pursuant to Section 5.2), and all other improvements located thereon. 

(b) Subject to Section 5.11, Owners are responsible for any Party Walls in their 
Townhome, in conjunction with the other Owner that shares that Party Wall. 

(c) Owners are responsible for all utilities, lines, and facilities that serve their 
Townhome, including, but not limited to, water and sewer, whether located within or outside the 
Townhome boundary. 

( d) Owners are responsible for maintenance, repair, replacement, and improvement of 
any solar panels on the Townhome Exteriors (installation of which is subject to architectural 
approval by the Board). 

( e) Each Townhome and Townhome Exterior must at all times be kept well maintained, 
in good repair and replacement, and in a clean, sightly, and wholesome condition. 

(t) Trash, litter, junk, boxes, containers, bottles, cans, implements, machinery, lumber 
or other building materials are not permitted to remain exposed upon any Townhome so that the 
same are visible from any neighboring Townhome, Common Element or any street, except as 
necessary during a period of construction. 

(g) The Association and its agents have the authority to enter, replace, maintain, repair 
and clean up Townhomes which do not conform to the provisions of this Section, and to charge and 
collect from the Owner of that Townhome all reasonable costs as an Assessment, after not less than 
two (2) notices, each allowing the Owner thirty (30) days to comply. 

Section 5.11 Party Wall Maintenance and Covenants. 

(a) An Owner is responsible for any Party Walls in its Townhome, if any; in 
conjunction with the other Owner that shares a Party Wall. Owners are also responsible for any 
shared sewer line that services their Townhome located within a boundary line of another 
Townhome, if any; which sewer lines are to be maintained by the two (2) Owners that share the 
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sewer line as an additional part of the party wall provisions of this Declaration. The cost of 
maintenance, repair, alteration, improvement and replacement of each Party Wall, fence, and shared 
sewer line is to be shared equally by the Owners that share the same. 

(b) The right of an Owner to contribution from another Owner pursuant to this 
Declaration is appurtenant to an Owner's title to the Townhome and such rights and obligations pass 
to the Owners' successors in title. 

(c) If a Party Wall is destroyed or damaged by fire or other casualty, the Association 
(if it receives insurance proceeds or if it determines) has sole control over the Party Wall. If the 
Association does not exercise control over a repair and notifies the Owners, then any Owner whose 
Townhome adjoins such Party Wall may repair or restore it, and the other Owner is to immediately, 
upon receipt of written demand, pay their portion of such costs to the Owner making such restoration 
or repair. 

( d) Regardless of the above terms and provisions, an Owner who, by his negligent or 
willful act, causes the Party Wall to be exposed to the elements or damaged in any manner will bear 
the whole cost of furnishing the necessary protection against such elements or of making the 
necessary repairs or restoration. 

( e) Party Walls may not be penetrated for speaker installation, TV installation (TVs 
may be mounted on a bracket to a Party Wall) or in a manner larger than appropriate to hang a 
normal or reasonable size picture, painting, etc. 

ARTICLE 6. Covenant for Assessments 

Section 6.1 Creation of Association Lien and Personal Obligation to Pay Assessments and 

(a) Each Owner is deemed to covenant and agree, by purchase of a Townhome, whether 
or not it is so expressed in any instrument, to pay to the Association Assessments, including 
Common Expense Assessments, pursuant to the Governing Documents. 

(b) Assessments are the personal obligation of each Owner at the time when the 
Assessment or other charges became due. 

(c) The Assessments are a charge on each Townhome and are a continuing lien upon 
the Townhome against which each such Assessment is made. 

(d) If any Assessment is payable in installments, the full amount of the Assessment is 
a lien from the time the first installment becomes due. 

(e) The personal obligation to pay any past due sums does not pass to a successor in 
title, unless expressly assumed by them. 

(f) All Assessments are to be payable in the amounts specified in the levy, and no 
offsets or reduction are permitted by any reason, including, without limitation, any claim that the 
Association or the Board of Directors is not properly exercising its duties and powers under this 
Declaration. 
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Section 6.2 Declarant Assessment Exemption. Until a certificate of occupancy is issued for 
the initial Townhome, the Townhome is exempt from Assessments of the Association based on benefits 
provided through assessments. Declarant is obligated, during any period of time Assessments are not 
imposed on any Townhome, to fund operating deficits of the Association. Declarant is to fund those deficits 
upon invoice from the Association. Such invoice will be deemed an Assessment of the Association, against 
all Real Estate then owned by Declarant, collectable and enforceable under the terms of this Declaration. 

Section 6.3 Purpose of Common Expense Assessments. In addition to such other purposes as 
set forth in other parts of this Declaration, Common Expense Assessments are to be used for the purposes of 
promoting the interests of Owners and Related Users, and in particular: 

(a) To enforce all provisions of the Governing Documents; 

(b) To exercise all rights and powers and to discharge all duties and obligations 
pursuant to the Governing Documents; 

( c) To discharge all expenses incurred by the Association in the alteration, 
enhancement, construction, reconstruction, repair, maintenance or replacement of the Common 
Elements and the limited snow clearing for which it is responsible hereunder, as well as public 
improvements, if any, for which the Association has responsibility; 

( d) To discharge all expenses incurred by the Association in the alteration, 
maintenance, repair and replacement of any property the Association may elect to so alter, maintain, 
repair or replace pursuant to the Governing Documents; and 

(e) To fund any operating deficit or reserves the Association deems necessary to meet 
its financial obligations. 

Section 6.4 Apportionment of Common Expenses. 

(a) Except as provided below and elsewhere in this Declaration, all Common Expense 
Assessments are to be assessed against all Townhomes in an amount equal to the then-current annual 
estimated expenses (including reserves) of the Association multiplied by the Allocated Interest of 
each such Townhome. 

(b) If any Assessments for utilities of the Association are based on use (for example, 
for water and/or sewer), to the extent the Association has private sub-meters for these utilities, those 
Assessments may be based on the sub-metering of the Association. 

(c) Regardless of the foregoing: 

(i) Common Expenses for services provided by the Association to an 
individual Townhome or at the request of the Owner of a Townhome may be assessed 
against that Townhome. 

(ii) Any Common Expense for property insurance on the Real Estate, as may 
be provided by the Association, may be assessed in proportion to risk. 

(iii) Fees, charges, taxes, impositions, late charges, fines, attorneys' fees, 
collection costs and interest charged by the Association against an Owner are enforceable 
as Common Expense Assessments. 
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Section 6.5 Default Assessments. In the event that the need for maintenance, repair, or 
replacement of the Common Elements, any portion of the Common Elements, or any other portion of the 
Community, including but not limited to those portions of the Townhome Exteriors that the Association 
maintains pursuant to Section 5.2, is caused by or in any way results from the negligent or willful act or 
failure to act, or the misconduct of an Owner or an Owner's Related User, then the expenses, costs, and fees 
incurred by the Association for such maintenance, repair, or replacement is the personal obligation of such 
Owner. This obligation is considered a "Default Assessment," collectible as an Assessment. 

Section 6.6 Annual Assessment/ Commencement of Common Expense Assessments. 

(a) The Common Expense Assessments are to be made on an annual basis against all 
Townhomes based upon the Association's advance budget of the cash requirements needed by it to 
provide for the administration and performance of its duties during such Assessment year. 

(b) Assessments for metered utilities (as water and/or sewer utilities may be sub-
metered) or for insurance (based on allocated risks) may be approved without a budget, but rather, 
based on metered use or allocated risk. 

( c) Proposed budgets are to be submitted to the Owners, pursuant to the Act. 

( d) A budget proposed by the Board of Directors is deemed adopted unless vetoed by 
the vote ofat least seventy percent (70%) of the Owners. 

(e) Assessments are payable in monthly installments or as the Board determines. 

(f) Assessments begin at the closing ofa sale of a Townhome. 

(g) The omission or failure of the Board of Directors to levy the Assessment for any 
period is not deemed a waiver, modification or a release of the Owners from their obligation to pay. 

Section 6. 7 Special Assessments. The Association may, at any time, from time to time, 
determine, levy and assess a Special Assessment applicable to that particular assessment year, provided that 
the Association complies with the budget process of the Act. 

Section 6.8 Lien Priorities. 

(a) The Assessment lien of the Association is prior to all other liens and encumbrances 
on a Townhome, except: liens and encumbrances recorded before therecordation of this Declaration; 
a First Mortgage on a Townhome (except as allowed by CCIOA with regard to the Association's 
limited lien priority); and liens for real estate taxes and other governmental assessments or charges 
against the Townhome. 

(b) This section does not affect the priority of mechanics' or materialmen' s Liens. 

(c) The lien of the Association under this Article is not subject to the provisions of any 
homestead exemption as allowed by state or federal law. 

( d) Sale or transfer of a Townhome does not affect the lien for Assessments except that 
the sale or transfer of Townhome pursuant to foreclosure of any First Mortgage or any proceeding 
in lieu of foreclosure, cancellation, or forfeiture, will only extinguish the lien of Assessment as and 
if provided by applicable law. No such sale, transfer, foreclosure, or any proceeding in lieu of 
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foreclosure, nor cancellation or forfeiture relieves any Owner from continuing liability for any 
Assessment charges subsequently becoming due nor from the lien. 

Section 6.9 Reserves / Surplus. The Association may establish a reserve fund for the 
maintenance, repair and replacement of those items the Association is required to maintain that must be 
periodically maintained, repaired or replaced. Such reserve fund may be funded through the monthly 
payments of the annual Common Expense Assessments. Any suiplus funds derived from Assessments are 
to be transferred to the reserve fund or used for Association operations in the Board of Directors' sole 
discretion, and by acceptance of title to a Townhome, each Owner directs the Board of Directors to make 
this determination periodically, as the Board determines. 

Section 6.10 Effect of Non-Payment of Assessments. 

(a) Any Assessment provided for in this Declaration or any installment which is not 
fully paid within fifteen (15) days after the due date bears interest at the rate of interest specified in 
the collection policy as then in effect, as adopted by the Board of Directors. 

(b) The Association may also assess a monthly late charge. 

(c) Failure to make payment within the sixty (60) days of the due date may cause the 
total amount of such Assessment for the remainder of that fiscal year to become immediately due 
and payable at the option of the Board. 

( d) The Association may bring a lawsuit against any Owner obligated to pay overdue 
Assessment(s), or monthly or other installments, and may also proceed to foreclose its lien against 
such Owner's Townhome. A lawsuit by the Association against an Owner to recover a money 
judgment for unpaid Assessments, or any monthly or other installment, may be commenced and 
pursued by the Association without foreclosing or in any way waiving the Association's lien. 

(e) The Association's costs of suit, expenses and reasonable attorneys' fees incurred 
simply by virtue of the failure of the Owner to timely pay Assessments when due, including 
attorneys' fees and costs for consultation and for preparing and recording any lien notice, and the 
Association's costs of suit, expenses and reasonable attorneys' fees incurred for any such action 
and/or foreclosure proceedings, will be included as part of the delinquent Assessment, will be taxed 
by the court as a part of the costs of such action or foreclosure proceedings, and will be recoverable 
by the Association from such Owner obligated to pay the same and from the proceeds of the 
foreclosure of such Owner's Townhome. 

(f) Foreclosure, whether completed or commenced but not completed, by the 
Association of its lien does not estop or otherwise preclude the Association from subsequently 
foreclosing or commencing an action to foreclose its lien for any subsequent Assessments, or 
monthly or other installments, which are not fully paid when due. 

(g) The Association has the power and right to bid on or purchase the interest of an 
Owner to any Townhome at foreclosure or other legal sale, and to acquire and hold, lease, mortgage, 
and to convey or otherwise deal with the same. 

(h) The rights of the Association are expressly subordinate to the rights of any First 
Mortgagee as set forth in its First Mortgage to the extent permitted under the Act. 
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Section 6.11 No Waiver or Abandonment. No Owner may be exempt from liability for 
payment of the Common Expenses by waiver of the use or enjoyment of any of the Common Elements or 
by abandonment of the Townhome against which the Assessments are made. 

Section 6.12 This Declaration Is Notice of Association Lien Rights. Recording of the 
Declaration constitutes record notice and perfection of the lien for Assessments. No further recordation is 
required However, the Board of Directors may prepare and record in the real property records of Eagle 
County, Colorado, a written notice setting forth the amount of any unpaid indebtedness, the name of the 
Owner, and a description of the Townhome. 

Section 6.13 Fees at Closing. The Association requires each Owner of a Townhome ( other than 
Declarant) to make a non-refundable, pro-rated payment to the Association for the month within which the 
closing occurs as well as a full assessment payment for the month after closing. The Association also requires 
payment of two (2) months of Assessments as working capital at closing, which sum may be immediately 
used by the Association as a part of its operation. Payment of working capital does not relieve an Owner 
from making regular payments of Assessments as the same become due. Owners also are to pay transfer, 
record change fees and other fees charged by the Association or its managing agent for a closing or refinance. 

Section 6.14 Borrowing. The Association has the power to borrow money and assign future 
income, including the right to assign its right to receive Assessments. 

ARTICLE 7. Restrictions on Use, Alienation and Occupancy 

Section 7.1 Use Restrictions. 

(a) fuitial use restrictions applicable to the Real Estate are set forth in this Declaration. 

(b) The strict application of the following limitations and restrictions in any specific 
case may be modified or waived, in whole or in part, by the Board of Directors or by an appropriate 
committee (as appointed by the Board of Directors) if such strict application would be unreasonable 
or unduly harsh under the circumstances. Any such modification or waiver must be in writing or 
must be contained in written guidelines or rules. 

(c) The Board of Directors has absolute authority to promulgate Rules and resolutions 
for restrictions on use, occupancy or alienation which are not contrary to restrictions or other 
limitations contained within this Declaration. 

( d) It is expected that Rules will govern the operations of the Community, the Owners 
and the Association in greater detail than the covenants in this Declaration. A specific provision of 
a Rule is invalid only to the extent that its strict application would contradict a specific provision in 
this Declaration. 

(e) The Board of Directors may establish and enforce penalties for infractions. 

(f) Owners are responsible for fines assessed against their Related Users. 

(g) All monetary penalties enforced pursuant to this Declaration or the Rules are 
collectible as Common Expense Assessments. 
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Section 7.2 Owners' Acknowledgment. 

(a) All Owners and Related Users of Townhomes are given notice that use of each 
Townhome is limited by provisions of each of the Governing Documents as they may be amended, 
expanded, and otherwise modified from time to time. 

(b) Each Owner, by acceptance of title to a Townhome, acknowledges and agrees that 
the use and enjoyment and marketability of their interest in the Townhome is affected by these 
Governing Documents and that all restrictions upon the use and occupancy of a Townhome, may 
change from time to time. 

Section 7.3 Rights of Owners. The Board of Directors may not adopt any restriction on use, 
alteration or occupancy in violation of the following provisions: 

(a) 
similarly. 

Equal Treatment. Similarly situated Owners and Related Users will be treated 

(b) Speech. The rights of Owners to display noncommercial signs and symbols in or on 
their Townhomes of the kinds normally displayed in or outside of houses located in single-family 
residential neighborhoods may not be abridged, except that the Association may adopt reasonable 
number, size, time, place and manner restrictions for the purpose of minimizing damage, 
disturbance, clutter and unpleasant aesthetics as allowed by statute. 

(c) Religious and Holiday Displays. The rights of Owners to display religious and 
holiday signs, symbols, and decorations on their Townhomes of the kinds normally displayed in or 
outside houses located in single-family residential neighborhoods may not be abridged, except that 
the Association may adopt reasonable time, place and manner restrictions for the purpose of 
minimizing damage, disturbance, clutter and any unpleasant aesthetics and consistent with state 
statutes. The Association may restrict seasonal holiday displays. For example, winter season holiday 
displays may be restricted from the week before Thanksgiving to the week of New Year's Day. 

( d) Restriction on Commercial Signs, Flags and Advertising Devices. With the 
exception of one professionally-lettered "For Sale" sign posted in a window in the interior of a 
Townhome that is being offered for sale, no commercial sign, flag, poster, billboard, advertising 
device, banners, balloons, streamers, or display of any kind may be erected or maintained anywhere 
within the Community unless approved in writing by the Association through the Board of Directors. 

(e) Activities within Townhomes. No rule may interfere with legal activities carried on 
within the confmes of Townhomes located on the Real Estate. However, the Association may 
prohibit activities not normally associated with property restricted to residential use, and it may 
restrict or prohibit any activities that: create monetary costs for the Association or other Owners; 
create a danger to the health or safety of occupants of other Townhomes; generate excessive noise 
or traffic; or create unsightly conditions or conditions otherwise disallowed by this Declaration 
which are visible outside the Townhome or that create an unreasonable source of annoyance to other 
Owners. 

Section 7.4 Use, Occnpancy, Covenants and Use Protection. Townhomes within the 
Community may be primarily used only for residential purposes permitted by the local zoning codes and 
permits and as allowed for under restrictions in this Declaration. Use ofTownhomes for primarily residential 
uses may not be unreasonably regulated or governed by the Association. 
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Section 7.5 Restrictions on Townhome Exterior Alterations and Landscaping. Owners may 
not make alterations to the Townhome Exterior unless such alterations are approved in advance by Declarant 
until the end of the Period of Declarant Control. After that date, this right is deemed transferred to the 
Association (if not transferred earlier by Declarant). Declarant or the Association (within the timeframe 
provided) may establish written guidelines for modifications proposed by Owners. Owners have no right or 
obligation to maintain any landscape around the Townhome Exteriors or on any other part of the Real Estate. 

Section 7.6 Construction of the Community Disclaimers. Declarant has disclosed that the 
Community that includes the Townhomes is subject to construction of initial Townhomes. Owners 
acknowledge that initial construction, dust, construction noise, inconveniences and related issues, as well as 
the density of the greater community are initially impacting the Community. These inconveniences include 
those from construction labor personnel, storage, port-a-potties, construction debris, parking of construction 
personnel, and more. 

Section 7. 7 Restrictions on Fences and Similar Structures. Fences or similar structures may 
not be constructed or maintained for any Townhome without written approval as required under this 
Declaration. 

Section 7.8 Hot Tub Restrictions. Hot tubs or similar facilities may not be constructed or 
maintained on a Townhome without written approval as required in this Declaration. 

Section 7.9 Pet Covenants and Restrictions. 

(a) Owners may keep pets which are common, bona fide household pets, so long as 
such pets are of the type, number, or combinations allowed by the County or applicable government 
authority, and by Rules adopted by the Association. 

(b) Pets may not be bred or kept for any commercial purpose or kept in such number or 
in such manner as to be unreasonable or to create a nuisance to any resident. 

(c) The Association may adopt reasonable Rules designed to minimize damage and 
disturbance to other Owners and Related Users, including Rules requiring waste removal, leash 
controls, noise controls and more. 

( d) Nothing in this section of the Declaration prevents the Association from requiring 
or causing removal of any animal that presents an actual threat to the health or safety of residents or 
from requiring abatement of any nuisance or unreasonable source of annoyance, which includes 
excessive barking or pet noises, in the Board of Directors' sole discretion. 

(e) An Owner's right to keep household pets is coupled with the responsibility to pay 
for any damage caused by such pets, as well as any costs incurred by the Association as a result of 
such pets, and any such costs and damages are subject to all of the Association's rights with respect 
to the collection and enforcement of assessments as provided in this Declaration. 

(f) Dogs may not be kept on a patio or enclosed outdoor area serving a Townhome if 
the dogs are excessively barking or otherwise creating a nuisance to neighboring Townhomes. 

(g) Dogs must be kept on a leash and be under the physical control of a responsible 
person at all times while outside a Townhome. 
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(h) Feces left by pets upon the Common Elements or any other area must be removed 
promptly by the owner of the pet or the person responsible for the pet. If the pet is staying or visiting 
the Townhome of an Owner, and the owner of the pet does not promptly remove the feces, the Owner 
of that Townhome is the person responsible. Promptly is defined to mean within twenty (24) hours 
or as the Board determines. 

(i) The Board of Directors may require any pet that, in the Board's opinion, endangers 
the health or safety of any Owner or Related User or creates a nuisance or unreasonable disturbance 
be permanently removed from the Townhome and the Community upon ten (10) days' written 
notice. If the Owner or Related User fails to comply with such notice, the Board may remove the 
pet and/or obtain a court order requiring the Owner or Related User to do so. 

G) Any Owner or Related User or guest who keeps or maintains any pet in a 
Townhome or within the Community is deemed to have agreed to indenmify and hold the 
Association, its directors, officers, and agents free and harmless from any loss, claim or liability of 
any kind or character whatever arising by reason of keeping or maintaining such pet within a 
Townhome or in the Community. 

(k) Any increased or extraordinary landscape maintenance expenses incurred by the 
Association as a result of pets maintained within any Townhome may, in the discretion of the 
Association, be assessed to the Owners of those Townhomes, or the Townhome ofan Owner (as the 
person responsible for the pet, as provided by this Declaration) or as the Board of Directors may 
determine. These costs can be assessed by the Association, with the action of the Board, as the Board 
determines in its reasonable discretion. 

(I) The Association has all remedies available under the Act and by law related to any 
violation of these pet covenants and restrictions. 

Section 7.10 Restriction on Further Subdivision. No Townhome may be further subdivided or 
separated into smaller parcels by any Owner. No portion consisting of less than all of any Townhome, or 
any easement or other interest in this Declaration, may be conveyed, transferred or assigned by an Owner. 
This covenant does not prohibit corrective instruments. 

Section 7.11 Vehicular Parking. Storage, RVs and Repairs. 

(a) Vehicular parking and use of all private access within the Community is subject to 
the control of the Association. 

(b) Parking in fue lanes or handicap aisles ( as designated by the Association or as 
designated by local government or a local fire protection authority) is not permitted. 

(c) No activity such as, but not limited to, cleaning, washing, waxing, maintenance, 
repair, rebuilding, dismantling, repainting, or servicing of arty kind of vehicle, trailer or boat may 
be performed or conducted within the Community. 

(d) The parking of RVs, boats, trailers, ATVs and similar vehicles shall be governed 
by the Rules of the Association. 

(e) The Rules of the Association may further govern the types of vehicles that may be 
parked or stored within the Community. 
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(t) Storage, staging or parking of a so-called "tiny house" on any part of the Real Estate 
or any other property of the Community is prohibited, regardless of whether such structure is 
constructed with a wheel/axe! feature. 

Section 7.12 Prohibitions on Increased Costs. Damage, and Noise. Without the prior written 
consent of the Board of Directors, nothing may be done or kept in a Townhome or on any part of the Real 
Estate that would be in violation of any statute, rule, ordinance, regulation, permit or other validly imposed 
requirements of any governmental body, or which would damage the Community, or increase the Common 
Expenses. 

Section 7.13 Nuisance Covenants and Restrictions. An Owner or Related User may not 
conduct activities within a Townhome or use any portion of the Real Estate or Townhome in a manner that 
interferes with or causes disruption to the use and quiet enjoyment of another resident or Related User. 

Section 7.14 Noise Covenants and Restrictions. No Owner or Related User may use or allow 
the use of the Real Estate, the Townhome or the Common Elements in any manner which creates 
unreasonable noise between the hours of 10:00 p.m. and 7:00 a.m. which can be heard by persons in another 
Townhome. As to the level of noise that is objectionable, that is in the Board of Directors' sole discretion. 
No Owner or Related User may unreasonably interfere with the rights, comfort or convenience of any other 
Owner of their Townhome. 

Section 7.15 Noxious and Other Activities. 

(a) Noxious, destructive, offensive or unsanitary activity is not allowed to be carried 
out in a Townhome or within the Community. 

(b) No Owner or Related User may use or allow the use of a Townhome or any portion 
of the Community at any time, in any way, which may endanger the health or property of other 
occupants, unreasonably annoy, disturb or cause embarrassment or discomfort to other Owners or 
Related Users or, in the Board of Directors' discretion, constitute a nuisance. 

(c) Smoking of any kind, including vaping, is prohibited on patios, balconies, deck 
areas (if any), and the Common Elements. 

( d) By Rules adopted by the Board, the covenants and restrictions in this section may 
be further expanded and clarified, including rules related to smoking of any kind 

(e) The intention of this section provision is to grant the Association and aggrieved 
persons a right ofredress for actions, activities or conduct which unreasonably disturbs or impairs 
the peaceful and safe enjoyment of the Townhomes and of the Community. 

(t) Specific unauthorized and unreasonable annoyances or disturbances include, and 
are not limited to, the following: 

(i) any fighting, screaming, shouting, excessively loud talking, whistling, 
playing of music or television, raucous behavior, or insobriety either outside ofa Townhome 
at any time or within a Townhome if such conduct can be heard in the normal course of 
activities in any other Townhome(s); 

(ii) the use of any TV, stereo, alarm, equipment, or device, mechanical or 
otherwise, which creates or produces excessively loud sounds or any vibrations either 
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outside of a Townhome at any time or within a Townhome if such sounds can be heard or 
vibrations felt in the normal course of activities in any other Townhome(s ); 

(iii) any threatening or intimidating conduct towards any resident, guest, or pet 
in the Community; 

(iv) any conduct which, in the Board of Directors' reasonable discretion, creates 
any danger or risk of injury to others or damage to in the Community or which creates any 
threat to health or safety of any other resident; 

(v) any excessively loud play activities either outside of a Townhome at any 
time or within a Townhome if such conduct can be heard in the normal course of activities 
in any other Townhome(s); 

(vi) any conduct which creates any noxious or offensive odor either outside of 
a Townhome at anytime or within a Townhome if such odors can be detected in the normal 
course of activities in any other Townhome( s ); 

(vii) any incessant or excessive pet noises, including dog barking, if such 
conduct can be heard in the normal course of activities in any other Townhome(s) with the 
windows and doors of the Townhome closed; 

(viii) any construction or similar activities in a Townhome that can be heard in 
other Townhomes between the hours of7:00 p.m. and 7:00 a.m.; or 

(ix) any similar action or activity outside of a Townhome or within the 
Community, or which occurs inside a Townhome, but which interferes with the peaceful 
use and enjoyment of other Townhomes or the Common Elements by any other Owner or 
Related User. 

Section 7.16 Covenants and Restrictions on Marijuana Use, Growing and Distribution. 

(a) By Rule adopted by the Board, residents may be precluded from the growth or 
cultivation of marijuana for personal use by the resident or for use by anyone else. This Rule is 
expressly allowed to regulate activity and use inside a Townhome due to the pungent odor of 
growing marijuana and the migration of that odor to neighboring Townhomes. 

(b) No Townhome or portion of the Real Estate may be used for the production of hash 
oil, whether for personal use or distribution. Other marijuana-infused products or edibles may not 
be produced in a Townhome except for personal use, provided the use otherwise complies with the 
Governing Documents and Colorado law. 

(c) No Owner or Related User may use any portion of a Townhome for the purpose of 
distributing, marketing, or promoting any business or other promotion related to marijuana. 

( d) It is expressly permissible for Owners and Related Users to work for a business that 
is involved in the growing, distribution, marketing or promotion of marijuana. 

( e) The covenants and restrictions in this section may be further expanded and clarified 
by the Board through Rules. 
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(f) Owners will be responsible for any costs or damages resulting from a violation of 
this section. 

Section 7.17 Easements Protected. No Owner or Related User may do any work which, in the 
Board of Directors' reasonable opinion, would impair any easement or other interest in the Real Estate, 
without prior written consent of the Board of Directors. 

Section 7.18 No Waste. No damage to or waste of a Townhome, the Townhome Exterior, the 
Common Elements, or any part of the Common Elements is permitted by any Owner or Related User. Each 
Owner and Related User indemnifies and holds the Association and the others harmless against all loss to 
the Association or others resulting from any such damage or waste caused by such Owner or Related Users. 

Section 7.19 No Restrictions on Mortgaging. No Rule may impose any restriction on the right 
of the Owners to mortgage or otherwise encumber their Townhome, nor is there any requirement for the use 
of a specific lending institution or particular type oflender. 

Section 7.20 Use of Common Elements. There are no obstructions of the Common Elements 
allowed, nor may anything be kept or stored on any part of the Common Elements without the prior written 
approval of the Board of Directors, or others with rights in those areas. 

Section 7.21 Failure to Maintain. 

(a) If the Board of Directors determines that any Owner has failed or refused to 
discharge properly their obligation with regard to the maintenance, repair, or replacement of items 
for which they are responsible under this Declaration, then, the Association may give the Owner at 
least two (2) written notices of the Owner's failure or refusal and oftheAssociation's right to provide 
necessary maintenance, repair, or replacement at the Owner's sole cost and expense, allowing the 
Owner thirty (30) days to comply. 

(b) The notice must set forth with reasonable particularity the maintenance, repair, or 
replacement deemed necessary by the Board of Directors. 

( c) If the Board of Directors determines that an emergency exists, the Owner has ten 
(10) days (or such shorter time as the Board may determine) within which to complete maintenance 
or repair, or if the maintenance or repair is not capable of completion within such time period, to 
commence replacement or repair within ten (10) days. 

( d) If the Board of Directors determines that: (i) an emergency exists; or (ii) that an 
Owner has not complied with the demands given by the Association as provided in this Declaration, 
then the Association may provide any such maintenance, repair, or replacement at the Owner's sole 
cost and expense, and such costs are to be added to and become a part of the Assessment to which 
such Owner is subject and become the personal obligation of the Owner. A lien against the 
Townhome secures these charges and costs, which are collectable as provided in this Declaration 
for the collection of assessments. 

Section 7.22 Rubbish, Trash, and Garbage. 

(a) All rubbish, trash, and garbage must be regularly removed from each Townhome 
and is not allowed to accumulate in a Townhome or on the Real Estate. 
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(b) No garbage or trash may be placed outside the Townhome, temporarily or 
otherwise, except on the day of pickup. 

(c) Rubbish, trash, recycling and garbage must be disposed of in appropriate sealed 
bags and either placed in the trash cans or proper receptacles designated by the Board of Directors 
for collection, and only at times to allow for timely collection by a contractor, or must be removed 
from the Community. 

Section 7.23 No Unsightliness. All unsightly conditions, structures, facilities, equipment, 
objects and conditions must be enclosed within an approved structure. 

Section 7.24 Window Coverings. If window coverings are installed, they must be consistent and 
used uniformly with like types and colors. The side of the window covering which can be seen from the 
outside of the building shall be a light color (white, off-white, grey, beige, or a natural wood stain appearance 
or as approved by the Association) and compliment the colors on the exterior of the building. No reflective 
materials, sheet, towels, newspapers or other paper material, flags or banners, or any other material that is 
not a standard window treatment is permitted. A window may be temporarily covered with an alternative 
material without violating this section, so long as the temporary material is permanently removed within five 
(5) days. 

Section 7.25 Storage Restrictions. To the extent a Townhome has a patio area such patio area 
may not be used as a storage area. Patio areas may have patio/outdoor furniture and other similar furnishings, 
provided the furniture is compliable and suitable to the aesthetics and tastes of the Community as determined 
by the Board of Directors. Pets may not be left unattended in patio areas. 

Section 7.26 Grilling Restrictions. Grilling is limited to gas or electric grills. The Association 
may also establish Rules and regulations related to grilling. 

Section 7.27 Antennas and Satellite Dishes. 

(a) No satellite dish, antenna or other device for the transmission or reception of 
television signals, radio signals or any form of electromagnetic wave or radiation may be erected, 
used or maintained on any portion of the Community, including on any portion of the Real Estate 
or Townhome; provided, however, that the Association shall have the right to erect, construct and 
maintain these devices. 

(b) The following restrictions and covenants apply to all Owners and residents: 

(i) No transmission antenna of any kind may be erected anywhere in the 
Community, without written approval of the Board of Directors. 

(ii) No direct broadcast satellite ("DBS") antenna or multi-channel multi-point 
distribution service ("MMDS") antenna larger than one meter in diameter shall be placed, 
allowed, or maintained upon a Townhome. 

(iii) DBS and MMDS satellite dishes or antennas one meter or less in diameter 
and television broadcast service antennas may only be installed in accordance with Federal 
Communication Commission rules and the rules and regulations of the Association, both as 
may be amended from time to time. Such items shall be installed in the least conspicuous 
location available on the Townhome that permits reception of an acceptable signal. These 
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items may be precluded if the Association allows for a master antenna for a building or for 
the entire site. 

(iv) If an individual antenna or dish or similar device is installed by an Owner 
or resident, the Owner is responsible for maintaining that installation and all resulting 
maintenance due to that installation. 

(v) If a Townhome is transferred which includes a satellite dish or antenna, the 
grantee shall assume all responsibility for the satellite dish or antenna and shall comply with 
this Declaration, the Bylaws and the rules and regulations regarding satellite dishes and 
antennas, including, but not limited to, those requirements relating to maintenance and 
removal of satellite dishes or antennas. 

Section 7.28 Solar Panels or Similar Installations. Solar panels or similar installations may be 
made with written approval of the Board of Directors, or an Architectural or Design Review Committee 
("Committee"), if established, as elsewhere provided in this Declaration. Solar panels and other similar 
installations may also be regulated by local government. An agreement may be required by the Association 
addressing ongoing maintenance, repair, replacement, and improvement reallocations. 

Section 7.29 Reasonable Rights to Develop. No Rule by the Association or Board of Directors 
may unreasonably impede Declarant's right to develop in accordance with the Plat, any other recorded map 
and this Declaration. 

Section 7.30 Individual Owner Rights of Enforcement. Nothing in this Declaration may be 
construed to affect the rights of an aggrieved Owner or Related User to proceed individually against a 
violator of this Declaration for relief from interference with their property or personal rights. The Board of 
Directors may, in its discretion, require aggrieved individuals to seek redress personally for interference with 
their rights before the Association intervenes and commences an enforcement action. No claim for any loss, 
damage or otherwise exists by an aggrieved Owner or Related User against the Association for failure to 
enforce the provisions of this Declaration if the aggrieved Owner or Related User has not personally pursued 
all available remedies against the violator for redress provided under Colorado law and complied with 
dispute resolution Governance Policies of the Association. 

Section 7.31 Declarant's Exemption and Uses. It is expressly permissible for Declarant, its 
assigns, employees and agents to perform such construction activities and to maintain upon portions of the 
Community such facilities as deemed incidental by Declarant to the construction of Townhomes and 
development of the Community. This includes exemption from the covenants and restrictions in this Article 
and also, without limiting the generality of the foregoing, the maintenance of temporary business offices, 
construction trailers or offices, storage areas, trash bins, portable toilets, construction yards and equipment, 
any and all signs of any kind, flags, banners, model Townhomes, temporary sales offices, parking areas, 
lighting facilities and similar or dissimilar uses. 

ARTICLE 8. Architectural Approval 

Section 8.1 Approval of Improvements Required; Restrictions and Requirements. The 
approval of the Board or Committee, as may be established by the Board, is required for any Improvement 
to the Townhome Exterior or that is visible from the exterior of a Townhome. 

Section 8.2 Submissions of Plans. 
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(a) Prior to commencement of work to accomplish any proposed Improvement to a 
Townhome, the person proposing to make that Improvement ("Applicant") shall submit to the Board 
or Committee all documentation required under this Declaration and under any adopted Design 
Guidelines. 

(b) The Board or Committee may require submission of additional plans, 
specifications, or other information prior to approving or disapproving the proposed Improvement. 

( c) Until receipt of all required materials in connection with the proposed Improvement, 
the Board or Committee may postpone review of any materials submitted for approval. If the Board 
or Committee requires submission of additional plans, specifications, or other information, the 
Board or Committee is to provide written notice to the Applicant. 

Section 8.3 Criteria for Approval. 

(a) The Board or Committee shall exercise its reasonable judgment to determine 
whether the proposed improvements, construction, alterations or landscaping conform to and 
harmonize with the existing surroundings, landscaping and structures. 

(b) Actions taken by the Board or Committee on matters coming before it are to be in 
good faith and not arbitrary or capricious. 

(c) The standards for approval include, but are not limited to: 

(i) conformity and harmony of exterior appearances of structures with 
neighboring structures, including design compatibility and scale; 

(ii) color and materials to be used; 

(iii) effective location and impact on nearby Common Elements and 
Townhomes; 

(iv) relation to the Community; 

(v) preservation of aesthetic beauty and conformity with the specifications and 
purposes generally set out in this Declaration and in the Design Guidelines; and 

(vi) any other matter deemed to be aesthetically relevant or appropriate. 

Section 8.4 Design Guidelines. The Board or Committee may, from time to time, issue, revise, 
and reissue guidelines, standards, and rules (the "Design Guidelines") relating to the procedures, materials 
to be submitted, and fees applicable in connection with the approval of any proposed Improvement. 

Section 8.5 Design Review Fee. The Board or Committee may, in the Design Guidelines, 
provide for the payment or deposit of a fee to accompany each request for approval of any proposed 
Improvement. 

Section 8.6 Anthority of Association to Engage Consnltants. The Board or Committee has 
the authority to select and engage professional consultants to assist in reviewing applications and/or to 
inspect any of the work performed. The cost of any consultants are to be paid by the Owner or Applicant, 
whether or not the application is approved. Prior to incurring consultant costs, the Association will notify 
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the Owner of its belief that review and/or inspections by consultants are necessary. The Owner will then 
have the right to withdraw the submission. The Association may require payment of costs prior to review. 

Section 8. 7 Decision of Committee. No Improvements may be made without the Board or 
Committee's approval. Approval is not given by lapse of any time frame. Approval is only given by 
affirmative action of the Board or Committee. 

Section 8.8 Prosecution of Work After Approval. All Improvements approved by the Board 
or Committee must be accomplished promptly and diligently and in complete conformity with the approved 
plans and/or conditions of approval, and completed within four ( 4) mouths after the date of commencement 
unless a longer period is granted by the Board or Committee. If a modification to existing construction is not 
commenced within one (1) year of approval, the approval granted shall automatically lapse. 

Section 8.9 Inspection of Work. The Board or Committee or its duly authorized representative 
has the right to inspect any Improvement prior to or after completion. 

Section 8.10 Notice of Noncompliance. If, as a result of inspections or otherwise, the Board or 
Committee determines that work has been done without obtaining approval of the Board or Committee, or 
was not performed in accordance with the terms of the approved application, or was not completed within 
the required time frame, the Board or Committee may notify the Owner in writing of the noncompliance 
specifying the particulars of the noncompliance. 

Section 8.11 Correction of Noncompliance. 

(a) The Owner or Applicant must remedy the noncompliance within thirty (30) days 
after notification by the Board or Committee; provided, however, if a timely appeal to the Board was 
submitted by the Applicant, the noncompliance may be remedied within forty.five (45) days after denial of 
the appeal. 

(b) If the Owner fails to cure the noncompliance within that period, the Board or 
Committee may, at its option, record a Notice of Noncompliance against the Townhome(s) on which the 
noncompliance exists, may enter upon the applicable Townhome and remove the noncompliant 
Improvement, and/or may otherwise remedy the noncompliance and the Applicant shall reimburse the 
Association, upon demand, for all expenses incurred. If those expenses are not promptly repaid by the 
Applicant or Owner to the Association, the Board may levy a specific Assessment against the Owner of the 
noncompliant Townhome for those costs and expenses. The right of the Association or the Board or 
Committee to remedy or remove any noncompliance shall be in addition to all other rights and remedies 
which the Association and the Board or Committee may have at law, in equity, or under this Declaration. 
The Applicant and Owner have no claim for damages or otherwise on account of the entry upon the 
Townhome and removal of the noncompliant Improvement. 

Section 8.12 No Implied Waiver or Estoppel. No action or failure to act by the Board of 
Directors or Committee shall constitute a waiver or estoppel with respect to future action by the Board of 
Directors or Committee with respect to any Improvement to property. Specifically, the approval of the Board 
or Committee of any Improvement shall not be deemed a waiver of any right or an estoppel to withhold 
approval or consent for any similar Improvement or any similar proposals, plans, specifications, or other 
materials submitted with respect to any other Improvement. 

Section 8.13 Committee Power to Grant Variances. The Board or Committee may authorize 
variances from compliance with any of the provisions of the requirements in this Article or the Design 
Guidelines, including restrictions upon height, size, floor area, or placement of structures or similar 
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restrictions, when circumstances like topography, natnral obstructions, hardship, or aesthetic or 
environmental conditions may require or allow. 

Section 8.14 Meetings of Committee. The Board or Committee may meet from time to time as 
necessary to perform its duties. 

Section 8.15 Non-Liability of Committee Action. No liability may be imposed on the Board or 
Committee, any member of the Board or Committee, any Committee representative, the Association, or any 
member of the Board of Directors for any loss, damage, or injury arising out of or in any way connected 
with the performance of the duties of the Board or Committee unless due to the willful misconduct of the 
party held liable. Owners requesting the Improvement are responsible for any safety concerns, structural or 
otherwise, that the Improvement may raise. Owners are also responsible for verifying the Improvement 
meets any and all building codes or other governmental laws or regulations. Members of the Board or 
Committee shall be indemnified by the Association to the same extent as the Board of Directors of the 
Association, as set forth in the Articles ofincorporation or Bylaws of the Association. 

ARTICLE 9. Insnrance / Condemnation 

Section 9.1 Association's Property Insurance on the Common Elements. Commencing not 
later than the time of the first conveyance of a Townhome to an Owner other than Declarant, the Association 
will obtain and maintain at all times thereafter, as a Common Expense, property insurance on the Common 
Elements, as the Common Elements are completed. 

Section 9.2 Owner's Property Insurance on a Townhome. Each Owner will obtain and 
maintain at all times property insurance on its Townhome and all personal property, fixtures and 
furnishings, including, without limitation, the interior finished surfaces of perimeter and partition walls, 
floors, and ceilings within a Townhome (i.e., cabinets, paint, paneling, tile, carpet, and any floor covering) 
and the Townhome Exterior, in an amount no less than one hundred percent (100%) of the current 
replacement cost based on the most recent appraisal of the Townhome and the personal property, fixtures 
and furnishings comprising a part of the Townhome. All insurance policies held by Owners shall also name 
the Association as an additional insured. The Association shall have no responsibility to insure any 
Townhome. 

Section 9.3 Owners' Additional Insurance Covenants and Requirements. 

(a) Every Owner is obligated to obtain and maintain at all times insurance covering 
those portions of their Townhome to the extent not insured by the policy required by Section 9.2 of 
this Declaration. 

(b) Each Owner is also responsible for insuring all betterments and improvements to 
their Townhome subsequently added by the Owner or as previously added by the Owner's 
predecessors-in-title ( other than Declarant). 

(c) If the Association ever elects to maintain property insurance that includes the 
builder's original construction, Owners must still purchase and maintain their own property 
insurance as required by Section 9.2 of this Declaration. 

( d) If the Association ever elects to maintain a "bare walls" property insurance policy, 
Owners are obligated to maintain their own property insurance to cover items excluded under the 
Association's "bare wall" policy and including, but not limited to, finished surfaces ( of walls, floors, 
and ceilings), flooring, cabinetry, fixtures, and appliances, betterments, and improvements. 
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( e) If the Association ever elects to maintain "all in" property insurance, Owners must 
still maintain their own property insurance, covering deductibles and exclusions from the 
Association's policy and liability within their Townhome. 

(f) Each Owner is also responsible for obtaining insurance covering their personal 
property and coverage for liability arising within the Townhome and on or within any of the Limited 
Common Elements, if any. 

(g) The Association has no liability for the failure of any Owner to maintain required 
insurance. 

(h) Upon request by the Board of Directors, each Owner must furnish a copy of such 
insurance policy or policies to the Association. 

Section 9.4 Renter's Additional Insurance Covenants and Requirements. 

(a) Renters or lessees of a Townhome are obligated to obtain and maintain at all times 
insurance covering those portions of the Townhome that are leased to the extent not insured by 
policies maintained by the Owner. 

(b) Each renter or lessee is responsible for obtaining insurance covering their personal 
property and coverage for liability arising within the Townhome and on or within any of the Limited 
Common Elements, if any. 

( c) The Association has no liability for the failure of any renter or lessee to maintain 
required insurance. 

( d) Upon request by the Board of Directors, each renter or lessee must furnish a copy 
of such insurance policy or policies to the Association. 

Section 9.5 Owner's Right to Review Association Insurance Policies. The Association will 
make a copy of its insurance policies available for review by Owners and to allow Owners to assess their 
personal insurance needs. Each Owner has the right to obtain additional coverage at their own expense. 

Section 9.6 Liability Insurance of the Association. The Association must obtain adequate 
comprehensive policy of public liability and property damage liability insurance covering the Common 
Elements and such areas that may become Common Elements ( once those areas are improved by Declarant 
and have been in use by Owners or Related Guests). This policy is to be in such limits as the Board of 
Directors may from time to time determine, but not in any amount less than $1,000,000. 

Section 9. 7 Fidelity Insurance of the Association. The Association must obtain adequate 
fidelity coverage or fidelity bonds to protect against dishonest acts on the parts of its officers, members of 
the Board of Directors, trustees and employees and on the part of all others who handle or are responsible 
for handling the funds of the Association. This includes persons who serve the Association with or without 
compensation. The fidelity coverage or bonds must comply with applicable law and also should be in an 
amount sufficient to cover the maximum funds that will be in the control of the Association, its officers, 
members of the Board of Directors, trustees and employees. 
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Section 9.8 Worker's Compensation and Employer's Liability Insurance of the 
Association. The Association must obtain worker's compensation and employer's liability insurance and all 
other similar insurance with respect to its employees in the amounts and forms as may now or subsequently 
be required by law. 

Section 9.9 Officers' and Directors' Professional Liability Insurance of the Association. 
The Association must obtain officers' and directors' personal liability insurance to protect the officers and 
directors from personal liability in relation to their duties and responsibilities in acting as officers and 
directors on behalf of the Association. This policy must cover former board members and officers, and 
monetary and non-monetary claims. 

Section 9.10 Other Insurance. The Association may obtain other insurance against other risks 
of similar or dissimilar nature as it deems appropriate with respect to its responsibilities and duties. 

Section 9.11 Miscellaneous Terms Governing Insurance Carried by the Association. 

(a) The Association must obtain and maintain in full force and effect at all times certain 
other insurance as set forth in this Declaration. 

(b) All such insurance must be obtained, to the extent possible, from responsible 
companies duly authorized and licensed to do insurance business in the State of Colorado, and must: 

(i) Provide for a waiver of subrogation by the insurer as to claims against the 
Association, members of the Board of Directors, officers, employees, agents, and Owners. 

(ii) Contain a severability of interest clause that the insurance cannot be 
canceled, invalidated, or suspended because of the negligent or intentional acts of the 
Association, its officers, members of the Board of Directors, employees, and agents. 

(iii) Provide that the policy of insurance may not be terminated, canceled, or 
substantially modified with no less than thirty (30) days' prior written notice to the 
Association, except in instances of nonpayment of premiums, which will require at least ten 
(10) days prior written notice. 

(c) The cost and expense of all insurance obtained by the Association must be paid for 
out of Association funds collected by Assessments and otherwise as provided in this Declaration. 

( d) The Association may obtain insurance against such other risks of similar or 
dissimilar nature, including flood insurance, as it may deem appropriate with respect to the 
Association responsibilities and duties. 

Section 9.12 Insurance Premiums of the Association. Except as assessed in proportion to risk, 
if permitted under the terms of this Declaration, insurance premiums for all of the insurance described above 
to be provided by the Association will be a Common Expense to be included as a part of the annual 
Assessments levied by the Association. 

Section 9.13 Deductibles. Any insurance policy may contain such deductible provisions as the 
Association deems consistent with good business practice and consistent with the requirements of any 
institutional First Mortgagees. Any loss falling within the deductible portion of a policy must be borne by 
the Owner of the property damaged or the party suffering the loss. 
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Section 9.14 Managing Agent or Bookkeeper Insurance. The manager, managing agent or 
bookkeeper, if any, must be adequately insured for the benefit of the Association, and must maintain and 
submit evidence of such coverage to the Association. 

Section 9.15 Waiver of Claims Against the Association. As to all policies of insurance 
maintained by or for the benefit of the Association and Owners, the Association and the Owners waive and 
release all claims against one another, the Board of Directors and Declarant, to the extent of the insurance 
proceeds available, whether or not the insurance damage or injury is caused by the negligence of or breach 
of any agreement by and of said persons. 

Section 9.16 Annual Insurance Review of Insurance of the Association. The Board of 
Directors may review the insurance carried by and on behalf of the Association at least annually, for the 
pUipose of determining the amount of insurance required. 

Section 9.17 Claims and Adjustments by the Association. Any loss covered by an Association 
insurance policy must be adjusted by the Association. The insurance proceeds for that loss must be payable 
to the Association, and not to any institutional First Mortgagee or other such holder of a First Mortgage. The 
Association will hold any insurance proceeds in trust for the Association, Owners and institutional First 
Mortgagees or other holders of First Mortgages as their interests may appear. The proceeds must be 
distributed first for the repair or restoration of the damaged property, and the Association, Owners and 
institutional First Mortgagees or other holders of First Mortgages are not entitled to receive payment of any 
portion of the proceeds unless there is a SUiplus of proceeds after the damaged property has been completely 
repaired or restored. The Rules may include nondiscriminatory policies and procedures relating to the 
submittal of claims, responsibility for deductibles, and any other matters of claims adjustment. To the extent 
the Association settles claims for damages to real property, it has the authority to assess negligent Owners 
causing such loss or benefitting from such repair or restoration all deductibles paid by the Association. In 
the event that more than one Townhome is damaged by a loss, the Association in its reasonable discretion 
may assess each Owner a pro rata share of any deductible paid by the Associatiop. 

Section 9.18 Duty to Repair of the Association and of Owners for Covered Property Losses. 
Any portion of the Community for which insurance is required under this Article which is damaged or 
destroyed must be repaired or replaced promptly by the Association or Owner, at the Owner's option on 
whether the repair is done by the Association or the Owner, except as provided in the Act. 

Section 9.19 Condemnation and Hazard Insurance Allocations and Distributions. In the 
event of a distribution of condemnation proceeds or hazard insurance proceeds to the Owners, the 
distribution must be as the parties with interests and rights are determined or allocated by record. 

ARTICLE 10. Alternative Dispute Resolution - Excluded Claims 

Section 10.1 Purpose / Scope of Alternative Dispute Resolution. One of the pUiposes of this 
Declaration is to establish a harmonious Community, including the prompt, efficient, fair, and non­
belligerent resolution of any construction or design dispute. Accordingly, any construction, design 
controversy or other claim against Declarant or its affiliates or agents or employees of its affiliates (an 
"Excluded Claim") arising out of or relating to the Townhome Exteriors, the Townhomes, Common 
Elements or related to the Community must be resolved as set forth in this Article. 

Section 10.2 Warranty Standards. The standards for warranty services of Declarant are as 
published by Declarant for the Townhomes and the Common Elements. Declarant has disclosed to Owners 
that these standards are customary industry standards. Warranty coverage, under the limited warranty 
provided by Declarant, does not extend to drainage, soil erosion, landscaping, retaining walls, cracks in 
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concrete patios or sidewalks, sound transmission, condensation, color variations, noise from duct work and 
other exceptions and limitations of the warranty of the standards. 

Section 10.3 Direct Communication. The parties to the disagreement over an Excluded Claim 
must set forth their respective positions in any dispute in correspondence. Each party must respond within 
twenty-one (21) days after receipt of a letter from the other until agreement is reached. If an agreement is 
not reached, the next section of this Declaration applies. 

Section 10.4 Mediation. If an Excluded Claim cannot be resolved through direct communication 
of the parties, either party may request appointment of a neutral and properly credentialed mediator. The 
parties must participate in the mediation in good faith until the dispute is resolved for a period not to exceed 
ninety (90) days with the consent of all parties. The cost of the mediation must be divided equally among 
the parties. If a mediation does not resolve the Excluded Claim, the next sections of this Declaration apply. 

Section 10.5 Pre-Conditions to Arbitrations by the Association or Any Owner. 

(a) The conditions and provisions of any locallaw or ordinance limiting or setting forth 
procedures for claims against Declarant must first be complied with and completed by the 
Association or Owner. 

(b) The Association or any Owner may proceed with communication and mediation, as 
allowed for under this Article, without a vote of Owners holding at least ninety percent (90%) of the 
votes as long as the Association or any Owner is in compliance with the provisions of this 
Declaration. 

(c) On an Excluded Claim, the Association, if the Association complies with the terms 
of this Article, has the power to commence and maintain an arbitration, as may be deemed 
appropriate by the Board of Directors only if approved by Owners holding at least ninety percent 
(90%) of the votes in the Association. 

(i) In making its recommendation to the Owners to bring an arbitration on an 
Excluded Claim, the Board of Directors is to exercise its reasonable judgment. The Board 
of Directors must consider, without limitation, the likelihood of success, the impact such 
action may have upon the market values ofTownhomes or other portions of the Community, 
the cost of pursuing the arbitration including attorneys' fees and expert fees, the resources 
of the Association and whether a special assessment or depletion ofreserves will be required 
in connection with pursuit of those claims or as a result, after those claims have been 
pursued. 

(ii) The Board of Directors must prepare a written analysis of the risks and 
benefits to the Owners of commencing and maintaining an arbitration on an Excluded 
Claim. 

(iii) The Board of Directors must deliver a copy of that written analysis to each 
of the Owners at least seven (7) days prior to the date scheduled for the meeting of Owners 
or prior to any vote on proceeding with arbitration on an Excluded Claim. 

(iv) The Board of Directors must deliver a copy of that written analysis to each 
of the Owners at least ten (I 0) days prior to the date scheduled for the meeting of Owners 
or prior to any vote on proceeding with arbitration on an Excluded Claim. 
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(v) The Association may not bring an arbitration or any other legal action on 
an Excluded Claim, even with amendment of this Declaration, without compliance with the 
terms of this Article (un-amended). 

(vi) The Association may not commence or maintain an arbitration on any 
Excluded Claim unless the commencement and maintenance have first been recommended 
by the Board of Directors and is also approved by Owners holding at least ninety percent 
(90%) of the votes in the Association. 

Section 10.6 Arbitration Process and Procedures. 

(a) If the Excluded Claim cannot be resolved through mediation, such dispute must be 
decided by mandatory and binding arbitration in accordance with the rules of the American 
Arbitration Association ("AAA") currently in effect. 

(b) If the mandatory and binding arbitration of this Declaration is determined to be 
unenforceable by any court of competent authority, then, in those events, all Excluded Claims must 
still be decided by mandatory and binding arbitration in accordance with the rules of the AAA 
currently in effect. 

(c) The following procedures apply to arbitration: 

(i) Demand for arbitration must be filed in writing with the other party and 
with the AAA. 

(ii) A demand for arbitration must be made within thirty (30) days after the 
dispute in question has arisen and failed to be resolved by mediation. 

(iii) fu no event may the demand for arbitration be made after the date when the 
institution oflegal or equitable proceedings based on such claim, dispute or other matter in 
question would be barred by the applicable statute oflimitations. 

(iv) No arbitration arising ont of or relating to this Declaration may include, by 
consolidation, joinder or any other manner, an additional person or entity not subject to the 
Declaration except that Declarant, at its sole election and in its sole discretion, may, by 
consolidation, joinder or any other manner, include contractors, subcontractors or other 
parties involved in the construction and/or planning of the Community. 

(v) The arbitrator to hear the Excluded Claim may be jointly selected by the 
parties. If the parties cannot agree within thirty (30) days, the parties shall select the 
arbitrator they desire. Then, those arbitrators shall, amongst them, select the arbitrator to 
hear the Excluded Claim. 

(d) The provision of this Article to arbitrate, or Declarant's election to arbitrate, or 
Declarant's determination to include any additional person or entity not subject to this Declaration 
in an arbitration are specifically enforceable in accordance with applicable law in any court having 
jurisdiction. 

( e) The award rendered by the arbitrator or arbitrators is final, and judgment may be 
entered upon it in accordance with applicable law in any court having jurisdiction. 
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( f) All filing fees and AAA costs associated with the arbitration itself must be paid for 
by the party who files the notice of arbitration. 

Section 10. 7 Lawsnits by the Association or Any Owner Are Precluded. 

(a) The Association may not commence or maintain a lawsuit on any Excluded Claim, 
as these claims are subject to the arbitration provisions of this Article and the agreements of initial 
Owners entered into with Declarant. 

(b) Owners may not bring a lawsuit on an Excluded Claim, as these claims are subject 
to the arbitration agreement as initial Owners have entered into with Declarant and are also subject 
to the provisions of this Article. 

Section 10.8 Subsequent Owners. The provisions of this Article are binding on all subsequent 
Owners (those who did not purchase a Townhome from Declarant). 

Section 10.9 Sole Remedy; Waiver of Judicial Rights. Subject to Declarant's election rights 
set forth in this Declaration, and the remedies available for Excluded Claims, Declarant, the Association, 
and each Owner expressly consent to the substance and procedures established in this Article as their sole 
and exclusive remedy. Each of these parties also expressly waives any right they may have to seek resolution 
of any Excluded Claim contemplated by this Article in any court. Each of these parties also waives any right 
to trial by a jury. If a dispute involves Declarant, an Owner, or the Association, no person may file a 
memorandum of /is pendens or similar instrument that would encumber or create a lien upon the Real Estate 
or the land owned by Declarant or the Association. 

Section 10.10 Binding Nature; Applicable Law. The consideration of the parties to be bound by 
the provisions of this Article of this Declaration is not only the waiver of access to determination by a court 
(as applicable) and by a jury, but also the waiverof any rights to appeal the arbitration finding other than for 
the reasons available under Colorado law. A judgment upon an award rendered by the arbitrator may be 
entered in any court having jurisdiction. 

Section 10.11 Location. All alternative dispute resolution proceedings under this Article must be 
held in the greater Denver metropolitan area in the State of Colorado, unless otherwise mutually agreed by 
the parties. 

Section 10.12 Payment of Expenses Under This Article. Beyond filing fees and AAA costs 
associated with the arbitration (those costs being the obligation of the party who files the notice of 
arbitration), each party is responsible for their own costs, expenses, experts and attorneys' fees in the 
mediation and arbitration. 

Section 10.13 Amendment of This Article. The provisions of this Article may only be amended 
with the consent of Declarant. This reservation is a reserved Development Right of Declarant under this 
Declaration and also CCIOA. 

ARTICLE 11. Amendment And Termination 

Section 11.1 Amendment of Declaration by Owners. Subject to prov1S1ons elsewhere 
contained in this Declaration requiring the consent of others, any provision, covenant, condition, restriction, 
or equitable servitude contained in this Declaration may be changed or repealed, and any such provision 
added to this Declaration at any time and from time to time upon approval of the Board of Directors and at 
least sixty-seven percent (67%) of the votes in the Association. 
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Section 11.2 Technical, Clerical, Typographical or Clarification Amendment. If Declarant 
determines that any amendments to this Declaration or to the Plat are necessary in order to make non-material 
changes, such as for the correction of a technical, clerical, or typographical error or clarification of a 
statement, then, subject to the following sentence of this section, Declarant has the right and power to make 
and execute any such amendment without obtaining the approval of any Owners. Each such amendment of 
this Declaration must be made, if at all, by Declarant prior to the date that is twenty (20) years from the 
recording date of this Declaration. 

Section 11.3 Amendment Required by Mortgage Agencies. Until the date that is twenty (20) 
years from the recording date of this Declaration, any provision, covenant, condition, restriction or equitable 
servitude contained in this Declaration which the FHA, VA, FHLMC, GNMA, FNMA or any similar entity 
authorized to insure, guarantee, make or purchase mortgage loans requires to be amended or repealed may 
be amended or repealed by Declarant. After that date, those types of amendments may be made by the Board 
of Directors or the Association. Any such amendment or repeal will be effective upon the recordation in the 
office of the Clerk and Recorder of Eagle County, State of Colorado, of a certificate setting forth the 
amendment or repeal in full. 

Section 11.4 Recording of Amendments. To be effective, all amendments to or termination of 
this Declaration must be recorded in the office of the Clerk and Recorder of Eagle County, Colorado, and 
must contain evidence or a recital of approval. One method of satisfying the requirements of this section is 
the recordation of a certificate of the Secretary of the Association, certifying that Owners representing the 
requisite percentage of the Townhomes have given their notarized written consent to the amendment. The 
Secretary must further certify that originals of such written consent by Owners are in the corporate records 
of the Association and available for inspection. No action to challenge the validity of an amendment adopted 
by the Association pursuant to this Article may be brought more than one (1) year after the amendment is 
recorded. 

Section 11.5 Approval Required for Certain Amendments. No amendment may change the 
formulas for determining Allocated Interests as set forth in this Declaration in the absence of the approval 
of the Owners holding at least ninety percent (90%) of the votes in the Association. 

Section 11.6 Reqnired Consent of Declarant to Amendment. Notwithstanding any other 
provision in this Declaration to the contrary, any proposed amendment or repeal of any provision of this 
Declaration reserving rights of Declarant, or for the benefit of Declarant or its assignees, is not effective 
unless Declarant and its assignees, if any, have given written consent to such amendment or repeal. That 
consent may be evidenced by the execution by Declarant or its assignees of any certificate of amendment or 
repeal. Rights of Declarant, as provided for in this Declaration, are not to be construed as Development 
Rights or Special Declarant Rights or other rights allowed for under CCIOA, but rather, as rights independent 
ofCCIOA, based on common law. 

Section 11. 7 Association Certification. Amendments to the Declaration required by this Article 
to be recorded by the Association are to be prepared, executed, recorded, and certified on behalf of the 
Association by any officer of the Association designated for that purpose or, in the absence of designation, 
by the president of the Association. In the event of an amendment to the Declaration by the Owners, the 
Association may record the amendment with a certificate from the Association executed by any officer 
designated for that purpose or, in the absence of the designation, by the president, when the requisite number 
of Owners have consented to the amendment. 

Section 11.8 Expenses. All expenses associated with preparing and recording an amendment to 
the Declaration are the sole responsibility of: 
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(a) Declarant, in the case of an amendment pursuant to reallocation of Allocated 
Interests and recordation of new plats in the exercise of Development Rights; and 

(b) in all other cases, by the Association as a Common Expense or the applicable 
Owner. 

Section 11.9 Termination. The Community may be terminated upon an affirmative vote of the 
Owners holding ninety percent (90%) of the Allocated Interests. 

ARTICLE 12. General Provisions 

Section 12.1 Enforcement. The Association or an Owner or Owners of any of the Townhomes 
may enforce this Declaration by proceedings at law or in equity against any person or persons, either to 
recover damages for such violation, including reasonable attorneys' fees incurred in enforcing this 
Declaration, or to restrain such violation or attempted violation. Failure of the Association or of any Owner 
to enforce any covenant or restriction in this Declaration is not and shall in no event be deemed a waiver of 
the right to do so subsequently. Disputes which do not involve payment of sums and charges due to the 
Association, upon approval of both the Owner(s) and the Board of Directors, may be submitted to binding 
arbitration. 

Section 12.2 Special Taxing and Metropolitan District Disclosure. The Community may be 
subject to special taxing and metropolitan districts. Special taxing districts may be subject to general 
obligation indebtedness that is paid by revenues produced from annual tax levies on the taxable property 
within such districts. Owners in such districts may be placed at risk for increased mill levies and tax to 
support the servicing of such debt where circumstances arise resulting in the inability of such a district to 
discharge such indebtedness without such an increase in mill levies. Owners should investigate the special 
taxing districts in which the Real Estate is located by contacting the county treasurer, by reviewing the 
certificate of taxes due for the Real Estate, and by obtaining further information from the Board of County 
Commissioners, the County Clerk and Recorder or the County Assessor. 

Section 12.3 Right to Pay Taxes and Insurance Premiums. Any First Mortgagee is entitled to 
pay any taxes or other charges which are in default and which may or have become a lien against a 
Townhome. 

Section 12.4 Severability. Each of the provisions of this Declaration is deemed independent and 
severable. If any provision of this Declaration or the application of this Declaration to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of this Declaration 
which can be given effect without the invalid provisions or applications. 

Section 12.5 Term of Declaration. The provisions of this Declaration (and all covenants) run 
with and bind the Real Estate in perpetuity, unless amended or terminated as allowed for in this Declaration. 

Section 12.6 Interpretation. The provisions of this Declaration are to be liberally construed to 
effectuate their purposes of creating a uniform plan for the development of the Real Estate and of promoting 
and effectuating the fundamental concepts as set forth in the recitals of this Declaration. This Declaration is 
to be construed and governed under the laws of the State of Colorado. 
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Section 12. 7 Singular Includes the Plural. Unless the context otherwise requires, the singular 
includes the plural, and the plural includes the singular, and each gender referral is deemed to include the 
masculine, feminine and neuter. 

Section 12.8 Captions. All captions and titles used in this Declaration are intended and used 
solely for convenience of reference and ease of nse of this Declaration. Captions and titles used in this 
Declaration do not enlarge, limit or otherwise affect that which is set forth in any paragraph, section or article 
of this Declaration. 

Section 12.9 Further Acts. Each Owner shall execute such documents and undertake such 
actions as the Association may reasonably request in order to effectuate the intent and purposes of this 
Declaration. 

ARTICLE 13. Development Rights, Special Declarant Rights, and Additional Reserved Rights 

Section 13.1 Development Rights and Special Declarant Rights. Declarant reserves, through 
the date that is twenty (20) years after the recording date of this Declaration, the following Development 
Rights and Special Declarant Rights: 

(a) the right to convert any portion of the Real Estate owned by Declarant or with the 
consent of the Owner into a Common Element or Limited Common Element; 

(b) the right to convert a Common Element into a Limited Common Element; 

(c) the right to convert a Limited Common Element to a Lot owned by Declarant, or 
with the consent ofDeclarant, to a Lot, or a part of a Lot or a Common Element; 

(d) the right to approve re-assignments of Limited Common Elements; 

( e) the right to approve a structure on the Real Estate that is not designated as a 
Townhome or residence; 

(t) the right and discretion to set an initial "community-wide standard;" 

(g) the right to approve subordinate or supplemental covenants of any Owner or on any 
Townhomes in the Community; 

(h) the right to withdrawal all of any part of the real property described in Exhibit A; 
provided no part of the Real Estate with a Townhome constructed thereon have been conveyed by 
Declarant to an Owner. Once a Townhome is constructed and is a part of a Building, then no part of 
the Real Estate upon which such Building is constructed may be withdrawn. Otherwise, all of the 
Real Estate is subject to Declarant's withdrawal rights; 

(i) the right to annex any withdrawn real estate or real estate adjacent to the 
Community, in the vicinity of the Community or across a public or private street from the 
Community or within the County in which the Real Estate is located (provided the Owner consents); 

G) the right to add property adjacent to the Real Estate, with the consent of that Owner 
of that Real Estate and additional unspecified Real Estate according to the provisions of this 
Declaration subject to the limitations set forth in this Declaration and/or the Act; 
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(k) the right to re-designate, change, modify or amend any Building designations and 
grouping of Townhomes to or within a Building; 

(1) the right to change the allocated interests initially set forth in Exhibit C as and if 
Townhomes are withdrawn or added, or as otherwise determined by Declarant; 

(m) the right to establish a common interest communi1y, exempt from or subject to 
CCIOA, on any withdrawn Real Estate; 

(n) the right to subject the Real Estate and the Communi1y to a master declaration with 
such terms, conditions, reservations, and restrictions as Declarant determines; 

( o) the right to relocate boundaries between adjoining Lots owned by Declarant, enlarge 
Lots, reduce the areas that are Common Elements and/or that may become Common Elements (as 
those areas are set forth in Exhibits D, E, and/or fil, reduce the size of Lots, subdivide Lots owned 
by Declarant or complete or make improvements, as the same may be indicated on plats and maps 
filed of record; 

(p) the right to enlarge or reduce the Common Elements and to create additional Lots; 

( q) the right to exercise any additional reserved right created by any other provision of 
this Declaration; 

(r) the right to amend the use restrictions included in this Declaration, together with 
the right to add new use restrictions; 

(s) the right to amend the Declaration or Plat in connection with the exercise of any 
Development Right; 

(t) the right to amend the Plats in connection with the exercise of any Development 
Right; 

(u) the rights under any deed or deeds of Common Elements to the Association; 

(v) the right to amend zoning of the Real Estate, provided uses of existing Owners are 
preserved; 

(w) the right to appoint or remove any officer of the Association or any Director during 
the Period ofDeclarant Control; 

(x) the right to make amendments to this Declaration or the other Governing 
Documents to meet or comply with any requirements of any lender to an Owner or any local 
governmental authority or any changes in law; 

(y) the right to make amendments to the Declaration, Bylaws or Articles of 
Incorporation to meet or comply with any requirement of FHA or VA; 

(z) the right to use and to permit others to use, easements through the areas that may 
become Common Elements (as set forth in Exhibits D, ,!!;_, and/or fil and also the Common Elements, 
once and if deeded to the Association, as may be reasonably necessary; 

(aa) any rights allowed Declarant under CCIOA; and 

40 



(bb) the rights reserved to Declarant, for itself, its successors and assigns, shall expire as 
set forth above, unless (i) reinstated or extended by the Association, subject to whatever terms, 
conditions, and limitations the Board may impose on the subsequent exercise of the expansion rights 
by Declarant, (ii) extended as allowed by law, or (iii) terminated by written instrument executed by 
Declarant, recorded in the real property records of Eagle County. 

Section 13.2 Additional Reserved Rights. In addition to the rights set forth above, Declarant 
also reserves the following additional rights: 

(a) Sales and Offices. The right to maintain mobile and other sales offices, parking lots, 
management offices and models on the Real Estate. 

(b) Signs. The right to maintain signs and advertising at the Community and to advertise 
the Community or other communities developed or managed by or affiliated with Declarant. 

(c) 
right to: 

Construction Easement. Declarant and its assignees expressly reserve to itself the 

(i) construct Townhomes in the Community, including limiting access to 
parking areas and existing Townhomes for up to seventy-two (72) hours; 

(ii) perform warranty work, and repairs and construction work; and 

(iii) store materials in secure areas, in Townhomes, and on Common Elements. 

Declarant's construction easement includes the future right to control such work and repairs and the 
right of access thereto until completion. All work may be performed without the consent or approval 
of any Owner or Mortgagee. Declarant and its assignees have such an easement through the 
Common Elements as may be reasonably necessary for exercising reserved rights in this Declaration. 
Such easement includes the right to construct underground utility lines, pipes, wires, ducts, conduits, 
and other facilities across the Property. 

( d) Use Agreements. The rights to enter into, establish, execute, amend, and otherwise 
deal with contracts and agreements for the use, lease, repair, maintenance and regulation of parking 
and/or recreational facilities and/or Common Elements, which may or may not be a part of the 
Community. 

( e) Access Easement. Declarant and its successors and assigns shall have an access 
easement to and from any real property accessible through the Community. 

(f) Other Rights. The right to exercise any additional reserved right created by any 
other provision of this Declaration or by the Act. 

Section 13.3 Rights Transferrable / Rights Transferred. Any rights created or reserved under 
this Article or the Act for the benefit of Declarant may be transferred to any person by an instrument 
describing the rights transferred recorded in the real property records of Eagle County, Colorado. Such 
instrument shall be executed by the transferor Declarant and the transferee. The rights transferred may then 
be exercised in compliance with the requirements of C.R.S. § 38-33.3-210 and C.R.S. § 38-33.3-209(6) 
without the consent of the Association, any Owners or any Mortgagee. Any rights created or reserved under 
this Article or the Act for the benefit ofDeclarant may also be transferred to the Association by an instrument 
describing the rights transferred recorded in the real property records of Eagle County, Colorado. Such 
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instrument shall be executed by the transferor Declarant and the Association as transferee. The rights 
transferred may then be exercised by the Association in compliance with the requirements of C.R.S. § 38-
33.3-210 and C.R.S. § 38-33.3-209(6) without the consent of the appropriate Owner(s) or any Mortgagee. 

Section 13.4 No Further Authorizations Needed. Except as set forth in this Declaration, the 
consent of Owners or Mortgagees shall not be required for exercise of any reserved rights, and Declarant or 
its assignees may proceed without limitation at its sole option. Declarant or its assignees may exercise any 
reserved rights on all or any portion of the property in whatever order determined. Declarant or its assignees 
shall not be obligated to exercise any reserved rights or to expand the Community beyond the number of 
Townhomes initially submitted. 

Section 13.5 Amendment of the Declaration or Plat. If Declarant or its assignees elect to 
exercise any reserved rights, that party shall comply with the Act. 

Section 13.6 Interpretation. Recording of amendments to the Declaration and the Plat or Plats 
pursuant to reserved rights in this Declaration shall automatically effectuate the terms and provisions of that 
amendment. Further, such amendment shall automatically: (i) vest in each existing Owner the reallocated 
Allocated Interests appurtenant to their Townhome; and (ii) vest in each Mortgagee a perfected lien and 
security interest in the reallocated Allocated Interests appurtenant to their Townhome. Further, upon the 
recording of an amendment to the Declaration, the definitions used in this Declaration shall automatically 
be extended to encompass and to refer to the Community as expanded and to any additional improvements, 
and the same shall be added to and become a part of the Community for all purposes. All conveyances of 
Townhomes after such amendment is recorded shall be effective to transfer rights in all Common Elements, 
whether or not reference is made to any amendment of the Declaration or Plat. Reference to the Declaration 
and Plat in any instrument shall be deemed to include all amendments to the Declaration, and the Plat without 
specific reference thereto. 

Section 13. 7 Construction. Subsequent to the initial Real Estate and improvements made subject 
to this Declaration, any additional buildings, structures and types of improvements to be placed on the Real 
Estate or any part may be of such quality and type as the persons developing the same may determine, and 
those improvements need not be of the same quality or type as the \mprovem,r,l\i~ pre~i!'pi!lY cons.tt:ucted on 
the Real Estate, nor of the same size, style or configuration. The improve!ll~ntsjp,a)l,be':Jdc#~d.\lllywhere in 
the Common Elements of the Community, the same being resqved fo, fu1:1Jr,;/1d~ve!\lPffi~'tlt, or on the 
additional Real Estate as may be added or as shown on the Plat. L ... 2,,c:.'\'..1'... 1.,,::•i1,,,.,,. ·, v:.; ; 

-._,. ,,-•••----h•~•" 

Section 13.8 Termination of Reserved Rights. The rights reserved to Declarant, for itself, its 
successors and assigns, shall expire as set forth above or in the Act, unless: 

(a) reinstated or extended by the Association, subject to whatever terms, conditions, 
and limitations the Board may impose on the subsequent exercise of the expansion rights by 
Declarant; 

(b) extended as allowed by law; or, 

( c) terminated by written instrument executed by Declarant, recorded in the records of 
the Clerk and Recorder of Eagle County, State of Colorado. 

[SIGNATURES BEGIN ON SUBSEQUENT PAGE] 
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IN WITNESS WHEREOF, the undersigned Declarant has executed this Declaration as of the date 
noted below. 

DECLARANT: 

FCAP Confluence, LLC, 
a Colorado limited liability company 

By: ~ 
Printed Name: ~ ?-e""-S t,o\l'-. 
Title: Manager 

STATE OF C.Ot-10~0 ) 
) ss. 

COUNTY OF _~~~'-~-L-t _ _ _ _ ___ ) 

The foregoing instrument was acknowledged before me this 2,~n-1 day of October, 2025, by 
t,.1q\lf-, e ~ or-I , as Manager ofFCAP Confluence, LLC, a Colorado limited liability company. 

Witness my hand and official seal. 

My commission expires: 4 / \ :+ / 1.-0VJ 

JULIA LITTLEPAGE 
NOTARY PUBLIC - STATE OF COLORADO 

Notary ID #20254015313 
My Commission Expires 4/17/2029 

~ tary Public '/, 
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Exhibit A Description of the Real Estate 

The Land is Described as follows: 

LOT 1, BLOCK 11, AMENDED FINAL PLAT OF TWO RIVERS VILLAGE, ACCORDING TO 
THE AMENDED FINAL PLAT RECORDED MAY 14, 2003 RECEPTION NO. 833300, COUNTY 
OF EAGLE, STATE OF COLORADO. 

LOT 2, A RESUBDIVISION OF LOTS 2 AND 3, BLOCK 11, AMENDED FINAL PLAT OF TWO 
RIVERS VILLAGE, ACCORDING TO THE AMENDED FINAL PLAT RECORDED JUNE 13, 
2024 UNDER RECEPTION NO. 202406495, COUNT OF EAGLE, STATE OF COLORADO. 

Exhibit B - Exceptions to Title as to Conflnence at Two Rivers 

1. TERMS, CONDITIONS AND PROVISIONS OF RESOLUTION NO. 2003-055 RECORDED MAY 16, 
2003 AT RECEPTION NO. 833745. 

2. TERMS, CONDITIONS AND PROVISIONS OF TRANSFER OF DECLARANT RIGHTS 
RECORDED SEPTEMBER 16, 2003 AT RECEPTION NO. 849864 AND AS AMENDED IN 
INSTRUMENT RECORDED AUGUST 16, 2010 UNDER RECEPTION NO. 201016045. 

3. AMENDED AND RESTATED DECLARATION OF COVENANTS, CONDITIONS 
AND RESTRICTIONS, WHICH DO NOT CONTAIN A FORFEITURE OR REVERTER CLAUSE, BUT 
OMITTING ANY COVENANTS OR RESTRICTIONS, IF ANY, BASED UPON RACE, COLOR, 
RELIGION, SEX, SEXUAL ORIENTATION, FAMILIAL STATUS, MARITAL STATUS, DISABILITY, 
HANDICAP, NATIONAL ORIGIN, ANCESTRY, OR SOURCE OF INCOME, AS SET FORTH IN 
APPLICABLE STATE OR FEDERAL LAWS, EXCEPT TO THE EXTENT THAT SAID COVENANT OR 
RESTRICTION IS PERMITTED BY APPLICABLE LAW AS CONTAINED IN INSTRUMENT 
RECORDED SEPTEMBER 16, 2003 RECEPTION NO. 849865, AND ANY AND ALL AMENDMENTS 
AND SUPPLEMENTS THERETO. 

4. TWO RIVERS METROPOLITAN DISTRICT MAP RECORDED DECEMBER 18, 2009 UNDER RECEPTION 
NO. 
27078. 

5. TERMS, CONDITIONS AND PROVISIONS OF THE TWO RIVERS VILLAGE AND TWO RIVERS 
ESTATES PLANNED UNIT DEVELOPMENT GUIDE RECORDED AUGUST 18, 2011 AT RECEPTION 
NO. 201115412AS THE SAME HAS BEEN OR MAY BE AMENDED FROM TIME TOTIME. 

6. THE EFFECT OF NOTICE, RECORDED NOVEMBER 03, 2014, UNDER RECEPTION NO.201418865. 

7. TERMS, CONDITIONS AND PROVISIONS OF VACATION AND ABANDONMENT OF 
EASEMENT RECORDED JUNE 27, 2023 UNDER RECEPTION NO. 202307792 AND 
CORRECTION RECORDED DECEMBER 11, 2023 UNDER RECEPTION NO. 202316317. 

8. TERMS, CONDITIONS AND PROVISIONS OF QUIT CLAIM DEED RECORDED JANUARY 12, 2024 
UNDER RECEPTION NO. 202400416. 

9. TERMS, CONDITIONS AND PROVISIONS OF QUIT CLAIM DEED RECORDED JANUARY 17, 2024 
UNDER RECEPTION NO. 202400478. 

10. EASEMENTS, CONDITIONS, COVENANTS, RESTRICTIONS, RESERVATIONS AND NOTES ON 
THE PLAT OF A RESUBDIVISION OF LOTS 2 AND 3, BLOCK 11, TWO RIVERS VILLAGE 
RECORDED JUNE 13, 2024 UNDER RECEPTION NO. 202406495. 

11. Any facts, rights, interests, or claims thereof, not shown by the Public Records butthat could be 
ascertained by an inspection of the Land or that may be asserted by persons in possession of the 
Land. 
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12. Easements, liens or encumbrances, or claims thereof, not shown by the Public Records. 

13. Any encroachmen~ encumbrance, violation, variation, or adverse circumstance affecting the 
Title that would be disclosed by an accurate and complete land survey of the Land and not 
shown by the Public Records. 

14. Any lien, or right to a lien, for services, labor or material heretofore or hereafter furnished, 
imposed by law and not shown by the Public Records. 

15. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water. 

16. 2024 TAXES AND ASSESSMENTS NOT YET DUE OR PAYABLE. 

17. RIGHT OF PROPRIETOR OF A VEIN OR LODE TO EXTRACT AND REMOVE HIS ORE 
THEREFROM SHOULD THE SAME BE FOUND TO PENETRATE OR INTERSECT THE 
PREMISES AS RESERVED IN UNITED STATES PATENT RECORDED JANUARY 23, 1902, IN 
BOOK 48 AT PAGE257. 

18. RIGHT OF PROPRIETOR OF A VEIN OR LODE TO EXTRACT AND REMOVE HIS ORE 
THEREFROM SHOULD THE SAME BE FOUND TO PENETRATE OR INTERSECT THE 
PREMISES AS RESERVED IN UNITED STATES PATENT RECORDED JULY 01, 1897, IN BOOK 
48 AT PAGE217. 

19. RIGHT OF WAY FOR DITCHES OR CANALS CONSTRUCTED BY THE AUTHORITY OF THE 
UNITED STATES AS RESERVED IN UNITED STATES PATENT RECORDED JULY 01, 1897, IN 
BOOK 48 AT PAGE 217. 

20. TERMS, CONDITIONS AND PROVISIONS OF PATENT RECORDED MAY 14, 1934 IN BOOK 93 AT PAGE 
397. 

21. RIGHT OF WAY EASEMENT AS GRANTED TO EAGLE VALLEY TELEPHONE COMPANY IN 
INSTRUMENT RECORDED JUNE 15, 1977, IN BOOK 256 AT PAGE425. 

22. RIGHT OF WAY EASEMENT AS GRANTED TO HOLY CROSS ELECTRIC ASSOCIATION, 
INC. IN INSTRUMENT RECORDED MARCH 21, 1979, IN BOOK 283 AT PAGE 312. 

23. RIGHT OF WAY EASEMENT AS GRANTED TO HOLY CROSS ELECTRIC ASSOCIATION, 
INC. IN INSTRUMENT RECORDED SEPTEMBER 20, 1983, IN BOOK 368 AT PAGE781. 

24. RIGHT OF WAY EASEMENT AS GRANTED TO EAGLE TELECOMMUNICATIONS IN 
INSTRUMENT RECORDED JUNE 19, 1991, IN BOOK 556 AT PAGE 546. 

25. EASEMENTS, CONDITIONS, COVENANTS, RESTRICTIONS, RESERVATIONS AND NOTES ON 
THE PLAT OF TWO RIVERS VILLAGE RECORDED MAY 17, 2002 RECEPTION NO. 795926 AND 
AMENDED FINAL PLAT RECORDED MAY 14, 2003 AT RECEPTION NO. 833300. 

26. TERMS, CONDITIONS AND PROVISIONS OF SCHOOL SITE AGREEMENT RECORDED MAY 17, 
2002 AT RECEPTION NO. 795928. 

27. TERMS, CONDITIONS AND PROVISIONS OF ASSIGNMENT, ASSUMPTION AND CONSENT 
AGREEMENT RECORDED OCTOBER 02, 2002 AT RECEPTION NO. 809076. 
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Exhibit C - Allocated Interests 

Address: Townhome Allocated Vote 
Interest Allocation 

30 Buffalo Circle Unit I I 1/46 I 

30 Buffalo Circle Unit 2 2 1/46 I 

3 0 Buffalo Circle Unit 3 3 1/46 I 
30 Buffalo Circle Unit 4 4 1/46 I 
30 Buffalo Circle Unit 5 5 1/46 1 
30 Buffalo Circle Unit 6 6 1/46 I 
30 Buffalo Circle Unit 7 7 1/46 I 
30 Buffalo Circle Unit 8 8 1/46 I 
30 Buffalo Circle Unit 9 9 1/46 I 
30 Buffalo Circle Unit 10 10 1/46 I 
67 Lakeshore Drive Unit II 1/46 I 
11 
67 Lakeshore Drive Unit 12 1/46 I 
12 
67 Lakeshore Drive Unit 13 1/46 I 
13 
67 Lakeshore Drive Unit 14 1/46 I 
14 
67 Lakeshore Drive 15 15 1/46 I 
67 Lakeshore Drive 16 16 1/46 I 
67 Lakeshore Drive Unit 17 1/46 I 
17 
67 Lakeshore Drive Unit 18 1/46 I 
18 
30 Buffalo Circle Unit 19 19 1/46 I 
30 Buffalo Circle Unit 20 20 1/46 I 
30 Buffalo Circle Unit 21 21 1/46 I 
30 Buffalo Circle Unit 22 22 1/46 I 
30 Buffalo Circle Unit 23 23 1/46 1 
30 Buffalo Circle Unit 24 24 1/46 I 
30 Buffalo Circle Unit 25 25 1/46 I 
30 Buffalo Circle Unit 26 26 1/46 I 
30 Buffalo Circle Unit 27 27 1/46 I 
30 Buffalo Circle Unit 28 28 1/46 I 
30 Buffalo Circle Unit 29 29 1/46 I 
30 Buffalo Circle Unit 30 30 1/46 I 
70 Buffalo Circle Unit I 31 1/46 I 
70 Buffalo Circle Unit 2 32 1/46 I 
70 Buffalo Circle Unit 3 33 1/46 I 
70 Buffalo Circle Unit 4 34 1/46 I 
70 Buffalo Circle Unit 5 35 1/46 I 
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70 Buffalo Circle Unit 6 36 1/46 I 
70 Buffalo Circle Unit 7 37 1/46 I 
70 Buffalo Circle Unit 8 38 1/46 I 
70 Buffalo Circle Unit 9 39 1/46 I 
70 Buffalo Circle Unit 10 40 1/46 I 
70 Buffalo Circle Unit 11 41 1/46 I 
70 Buffalo Circle Unit 12 42 1/46 I 

70 Buffalo Circle Unit 13 43 1/46 I 
70 Buffalo Circle Unit 14 44 1/46 I 
70 Buffalo Circle Unit 15 45 1/46 1 
70 Buffalo Circle Unit 16 46 1/46 I 

Total 46 1.00 46 
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Exhibit D Real Property That May Become Common Elements 

Any real property adjacent to the Community that the owner of that property conveys to the Association 
and/or Declarant or consents to the conversion of that property to be a part of the Common Elements. 

Exhibit E - Initial Limited Common Elements 

None. 

Exhibit F Real Property That May Become Limited Common Elements 

Any real property adjacent to the Community that the owner of that property conveys to the Association 
and/or the Declarant, the Association or that the owner consents to the conversion of that property to be a 
Limited Common Element. 
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MINUTES OF THE BOARD OF DIRECTORS MEETING 
CONFLUENCE AT TWO RIVERS COMMUNITY ASSOCIATION, INC. 

DECEMBER 29, 2025 
 
A meeting of the Board of Directors of the Confluence at Two Rivers Community Association, 
Inc. was duly called and noticed via Zoom.  

 
ATTENDANCE The following directors were present and acting: 

• Mike Pearson 
• KJ McEvoy 
• Jessica Vandevelde 

 
Also in attendance were:  
• Ken Marchetti, Marchetti and Weaver 
• Magdalena Gembal, Recording Secretary for the Meeting  
• Craig Plizga, Community Operations Manager 

 
 
Call to Order The meeting of the Executive Board of the Confluence at Two Rivers 

Community Association was called to order on December 29, 2025 at 10:01 
a.m., noting a quorum was present. 

 
Consideration of 
the Agenda None.  
 
Public Input None.  
 
Operations 
Manager Mr. Craig Plizga introduced himself as the Operations Manager, noting he 

has served in this role for approximately five years and currently oversees 
operations for the Two Rivers Metropolitan District, Two Rivers Village 
HOA, and Confluence at Two Rivers Community Association. Mr. 
Marchetti provided clarification on the structure of the three entities:  
• The Two Rivers Metropolitan District is responsible for infrastructure, 

including roads, water, sewer, and public amenities.  
• The Two Rivers Village HOA governs the original single-family homes.  
• The Confluence at Two Rivers Community Association governs the 46-

unit Confluence development. 
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Mr. Marchetti noted that Craig Plizga is employed through the Metropolitan 
District, with costs allocated across the entities pursuant to contractual 
agreements, which will be reviewed and updated as needed. 
 
Following introductions, Mr. Plizga presented his Operations Manager 
Report:  
• Snow plowing services are in place for parking lots and sidewalks and 

will be performed following snow accumulations of two inches or more. 
• Mr. Plizga addressed parking enforcement, noting that parking is 

permitted with proper permits and that booting may be necessary for 
enforcement. Director Pearson confirmed this approach and noted that 
adjustments may be made as needed. 

• Regarding trash services, Mr. Plizga explained that the south enclosure 
currently contains one 4-yard and one 3-yard dumpster. Use of a 6-yard 
dumpster in the south enclosure was discussed but determined to be 
impractical due to space constraints and lack of wheels, which would 
make servicing difficult. It was agreed to retain the 4-yard and 3-yard 
dumpsters in the south enclosure and will start using 6-yard dumpsters 
in the north enclosure once needed. 
 

A resident inquired of Mr. Plizga about exterior painting and antenna 
installation. It was clarified that residents may not paint the exterior of their 
homes. Antenna installations require further review to ensure consistency 
with governing documents. It was noted that Starlink equipment may be 
installed on a deck corner, with cable routed into the home. 
It was also clarified that common property includes parking lots, sidewalks, 
common areas, trash enclosures, and courtyards, all of which will be 
maintained and replaced by the Association.  Replacements are expected to 
be funded with reserve fund assessments. 

 
Accounts 
Payable The Board reviewed the accounts payable process, noting that invoices are 

sent to the President via email for review. Once approved via email, they 
are released through Alpine Bank’s Bill Pay application, with ratification to 
occur at Board meetings to ensure segregation of duties and transparency. 
The Board reviewed the December 2025 accounts payable list. By motion 
duly made and seconded it was unanimously 

 
RESOLVED to ratify the December 2025 accounts payable lists 
as presented. 
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Ratification of Marchetti & 
Weaver, LLC Engagement  
Letter The Board reviewed the engagement letter with Marchetti & Weaver, LLC 

outlining accounting, administrative, and tax preparation services. By 
motion duly made and seconded it was unanimously 

 
RESOLVED to ratify the engagement letter with Marchetti & 
Weaver, LLC as presented. 

 
Ratification of Rocky Mountain  
Custom Landscape Snow  
Removal Agreement 

The Board discussed the approved snow removal agreement. Concerns were 
raised regarding the frequency of service given the late start of the season. 
By motion duly made and seconded it was unanimously 

 
RESOLVED to authorize Craig Plizga to renegotiate the service 
frequency and ratify the agreement once revised. 

 
Approval of American Conservation  
and Billing Solutions  
Agreement  

The Board reviewed a billing services agreement by American 
Conservation and Billing Solutions (AmCoBi) consistent with existing 
agreements used by other Two Rivers entities with the same cost per billing. 
By motion duly made and seconded it was unanimously 

  
RESOLVED to approve the agreement with AmCobi as presented.  

 
Approval of Rocky Mountain  
Custom Landscape  
Landscaping Agreement 

A preliminary landscaping proposal was reviewed for budgeting purposes. 
The Board expressed a desire to obtain additional bids, including from Fresh 
Mountain Lawns, and to further evaluate scope and pricing. 

 
Discussion and Approval  
of Preliminary 2026 Budget 
 

Mr. Marchetti presented the proposed 2026 budget, noting anticipated unit 
closings and projected revenues and expenses through full buildout. 



 
R E C O R D   O F    P R O C E E D I N G S  

 
Confluence at Two Rivers Community Association Board of Directors Meeting December 29, 2025 

 
 

Page 4 
 

Replacement reserve contributions were discussed, along with the use of 
working capital assessments to manage early cash flow. A contingency line 
item was included to address potential shortfalls during the initial years of 
operation. The Board discussed a proposed 4% increase in operating and 
reserve assessments for 2026. By motion duly made and seconded it was 
unanimously 

 
 RESOLVED to approve the 2026 budget as presented. 
 
First Amendment To Declaration  
of CCRs and Hold Harmless  
and Indemnification Agreement  
(Construction Phase) 

The Board discussed a proposed First Amendment to the Declaration of 
CC&Rs related to hold harmless and indemnification provisions during the 
construction phase. Management explained that the Association’s insurance 
advisor recommended the amendment to better protect the Association from 
potential liabilities arising during construction. The proposed amendment 
language was included in the Board packet for review. It was noted that the 
amendment is a recommendation only and has not yet been reviewed by 
legal counsel. Management will consult with legal counsel, in coordination 
with the declarant, to determine feasibility and appropriateness of the 
amendment. 

 
Set Date for Future  
Meetings 

The Board discussed CCIOA requirements related to developer (declarant) 
transition. It was noted that once 25% of units are sold, a member meeting 
and election may be required. Management will confirm requirements with 
legal counsel as Director Vandevelde was appointed at the organizational 
meeting. The Board expressed interest in transitioning to elected 
homeowner representation as early as feasible. The requirement for an 
independent audit at declarant turnover was discussed. Management will 
explore whether alternatives exist and report back to the Board. The Board 
agreed to continue meeting on an as-needed basis during the development 
transition period, with the expectation of establishing a more formal 
schedule as the community matures. 

 
Adjournment There being no further matters for discussion, the meeting was adjourned 

at 10:45 a.m. 
  



 
R E C O R D   O F    P R O C E E D I N G S  

 
Confluence at Two Rivers Community Association Board of Directors Meeting December 29, 2025 

 
 

Page 5 
 

 
   Respectfully submitted, 
 
 
   Magdalena Gembal 
   Recording Secretary for the Meeting 
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